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I. BY THE COMMISSION

A. Factual and Procedural Background

1. This matter comes before the Commission as the result of a filing by Eschelon Telecom, Inc., formerly known as Electro-Tel, Inc. (Eschelon) of a “Settlement Agreement and Release” (Agreement) between Eschelon and Qwest Services Corp., Qwest Corp., Qwest Communications Corp., and Qwest LD Corp. (the Qwest Entities).  The Agreement purports to settle state and federal litigation that would otherwise be pending between Eschelon and the Qwest Entities in the states of Washington and Minnesota.  Eschelon asserts that:

Although settlement agreements of state and federal lawsuits are not generally filed with the Commission, in light of recent discussions about the filing of agreements, Eschelon errs on the side of caution by providing a copy of the Agreement to the Commission so it is publicly disclosed.

2. The text of the Agreement identifies specific court cases by party and docket number, as well as specific issues within those cases, which are to be settled by the Agreement.  The Agreement also indicates that certain consideration is to be paid by one party to the other.  However, the Agreement does not, in and of itself, contain any rates, terms, or conditions of interconnection.

B. Discussion

3. The Telecommunications Act of 1996 (Act), 47 U.S.C. § 251 et seq., requires that the Commission review and approve or reject interconnection agreements involving incumbent local exchange carriers like Qwest.  To comply with the Act, rates in negotiated agreements must be just and reasonable, nondiscriminatory, and based on the cost of providing the interconnection or network element.  § 47 U.S.C. § 252(e).  In reviewing such agreements the Commission is guided by § 47 U.S.C. § 252(e)(2) requiring that interconnection agreements not discriminate against non-parties and be consistent with the public convenience and necessity.

4. Commission Rule 4 Code of Colorado Regulations (CCR) 723-44-2.5 defines an interconnection agreement as:

[A]n agreement for interconnection, services, or network elements entered into between or among LECs or Telecommunications Carriers for the purpose of transmission of information by electronic, optical or any other means between separate points by prearranged means.

In addition, the Federal Communications Commission (FCC) has defined an interconnection agreement as “an agreement that creates an ongoing obligation pertaining to resale, number portability, dialing parity, access to rights-of-way, reciprocal compensation, interconnection, unbundled network elements, or collocation…”

We find that the specific Agreement at issue here does not meet the definition of interconnection agreement either under our own Rules, or under the criteria established by the FCC.  As a result, we dismiss this particular filing as extra-jurisdictional to the Commission.

II. ORDER

A. The Commission Orders That:

1. The “Settlement Agreement and Release” (Agreement) between Eschelon Telecom, Inc. and Qwest Services Corp., Qwest Corp., Qwest Communications Corp., and Qwest LD Corp. does not meet the definition of interconnection agreement either under the Commission’s own Rules, or under the criteria established by the Federal Communications Commission.

2. As a result, the filing of said Agreement by Eschelon Telecom, Inc. is dismissed.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 11, 2005.
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�  In the Matter of Qwest Communications International Inc. Petition for Declaratory Ruling on the Scope of the Duty to File and Obtain Prior Approval of Negotiated Contractual Arrangements under Section 252(a)(1), WC Docket No. 02-89, FCC 02-276 (October 4, 2002) (Declaratory Order).
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