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I. BY THE COMMISSION:

Statement

1. The Colorado Public Utilities Commission gives notice of proposed rulemaking regarding its rules regulating transportation by railroad.  The intent of the proposed rules is to repeal and reenact, with additions and modifications such as those described in this order and in the attached proposals, the rules found at 4 Code of Colorado Regulations (CCR) 723-14, 20 and 26.

2. The proposed repeal and reenactment is part of a greater Commission effort to revise and recodify its current rules.  The proposed repeal and reenactment is intended to update the existing rules related to transportation by railroad; to make the rules related to transportation by railroad consistent, to the extent possible, with other Commission rules; to improve administration and enforcement of relevant provisions of Title 40 of the Colorado Revised Statutes; to eliminate unnecessary or burdensome regulation; and to improve the regulation of proceedings before the Commission.  A copy of the proposed rules is attached to this notice of proposed rulemaking.

3. The statutory authority for the proposed rules is found at §§ 40-2-108, 40-2-119, 40-2-120, 40-3-101(1), 40-3-102, 40-3-103, 40-3-110, 40-4-101(1), 40-4-101(2), 40-4-106, 40-5-103, 40-5-105, 40-6-111(3), 40-9-108(2), 40-18-102, 40-18-103, 40-29-110, 40-32-10, C.R.S.

4. The Commission issued a prior notice of proposed rulemaking on January 15, 2004 in Decision No C04-0029.  After input from interested parties, the Commission rescinded such notice of proposed rulemaking, and thereafter Commission staff met several times informally with interested parties to receive comments on the proposed rules.  The instant notice of proposed rulemaking incorporates some of those comments.

5. An Administrative Law Judge (ALJ) for the Commission will conduct a hearing on the proposed rules and related issues at the below stated time and place.  Interested persons may submit written comments on the rules and present these orally at hearing, unless the ALJ deems oral presentations unnecessary.  The Commission also encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before the hearing, the Commission requests that such comments be filed no later than August 2, 2004.  Reply comments should be submitted by August 12, 2004.  The Commission requests that interested persons submitting comments do so both in paper and electronic format.  The Commission may post electronically submitted comments to its web site.  The Commission will consider all submissions.

6. Because the proposed rules will result in the repeal of the Commission's existing rules regulating transportation by rail, interested persons may also submit comments regarding whether specific provisions in the presently existing rules should be retained in the reenacted rules.  Attachment A indicates the existing rules that are proposed to be repealed.

7. Attachment B, attached hereto, sets forth all the proposed rules.  The proposed rules contain references to old rule numbers that will be deleted upon enactment.  The old rule numbers are provided to ease cross-referencing.  Entirely new rules, not previously in force either through rulemaking or by Commission order, are indicated as “new”.  Rules that have had language changed but that are not entirely new, do not have a “new” indicator.

8. As part of its overall objective to improve consistency between rules, the Commission has proposed language that consolidates the rules that are common among the various types of carriers.  This standardization of rule language, along with changes to regroup rules and improve readability and efficiency, has resulted in significant changes from current rule language.

9. We have also intentionally made changes to certain rules.  Although it is not possible to list every change to the language of the rules, we highlight several major areas of substantive change, as follows:

Rule 7000(b) is new and specifies the Commission's jurisdiction over statutory transportation districts.

Compared to the prior notice of proposed rulemaking in Decision No. C04-0029, the term "rail carrier" is no longer used or defined in the new proposed rules.

In rule 7001(b), the definition of “rail fixed guideway” now means possession of rail fixed guideway system facilities by ownership or lease.

In rule 7001(c), the definition of “rail fixed guideway system” has been expanded to include street railroads, street railways and electric railroads.

In rule 7001(d), the definition of "railroad" explicitly excludes rail fixed guideways and rail fixed guideway systems.

Railroad class distinctions have been removed from Rule 7006, which regulates annual reports.  Under certain conditions, rule 7006 also permits the filing of a federal form R-1 in lieu of the form otherwise prescribed by the Commission for annual reporting.

Rule 7100 is a new rule on the applicability of rules in the operating authority section.

Rules 7101 and 7102 are new and contain requirements for applications for certificates of public convenience and necessity (CPCN) and CPCN amendment or revocation.

Rule 7103 is new and sets forth regulations on transfers, mergers and encumbrances of stock, assets, and control of rail utilities, and their CPCN’s.

Rule 7104 is new and sets forth regulations on tariffs, and the format in which they must be presented to the Commission.

Rule 7200 is a new rule on the applicability of rules regarding crossings and warning devices.

Rules 7201(b), (c) and (e) are new, and contain definitions of “arterial” “collector” and “freeway” respectively.

Rule 7202 is new, and incorporates by reference, the 2001 editions of the National Electric Safety Code published by the Institute of Electrical and Electronics Engineers on August 1, 2001, as well as Chapter 1 (Highway Functions: Systems and Classifications) of the 2001 edition of A Policy on Geometric Design of Highways and Streets, published by the American Association of State Highway and Transportation Officials.

Rule 7203(b) contains modified language on who may apply for authority to construct a railroad crossing.

Rules 7204(a) and 7205(a) state that engineering schematics, plans, drawings, or maps submitted with applications must be submitted on pages no larger than 11 x 17 inches.

Rule 7204(b) contains new language regarding the content of applications.

Rule 7204(b)(VI) now requires a statement of the five-year projection, and the ten-year or twenty-year projections if available, of increases or decreases of train and vehicle traffic.

Rule 7204(b)(VII)(A) contains new language regarding the filing of final agreements for the construction, alteration, or abolishment of railroad crossings.

Rule 7204(b)(VIII)(A) clarifies statutory language, and requires that the statement of the scope of a crossing project must now contain a description of the highway design, crossing warning devices, and traffic signal interconnection and preemption.

Subparagraphs (XI), (XII), (XIV), and (XV) of rule 7204(b) contain language that clarifies statutory language, and sets forth requirements that applications regarding crossings and warning devices must contain a map that includes the proposed project limits, a detailed plan drawing that shows the grade crossing, a schematic diagram of the crossing warning device, and a traffic signal phasing diagram.

Rule 7204(b)(XVI) requires submission of names and addresses of adjacent property owners whose property border the right of way for one-quarter mile.

Rule 7204(c) requires filing of new maps, drawings, plans, and schematics within 10 days of any change, and that such documents also be served upon interested parties.

Rule 7207(a)(II) contains new requirements on factors the Commission must consider when allocating costs of a grade separation project.

Rule 7207(b) contains additional language that sets forth the Commission’s discretion to treat separation of roadways on a new alignment as if there were an existing at-grade crossing necessary for separation.

Rule 7208 no longer contains provisions found in current rules 723-1-69(d) and (e), on changing a hearing date.

Rule 7211 sets forth rules governing the construction and maintenance of crossings that had been previously implemented through an order of the Commission.

Rule 7301, previously implemented by order of the Commission, sets forth rules on the installation and maintenance of crossing warning devices, and specifies that crossing warning devices shall be maintained in good operating condition by the entity owning the track at the crossing.

Rule 7301(b) is new, and states that whenever crossing warning devices are interconnected to standard highway traffic signals, the highway traffic signal shall be maintained by the public highway authority in interest.

Rule 7302, previously implemented by order of the Commission, sets forth regulations regarding notification of accidents.

Rules 7320 through 7328, previously implemented by order of the Commission, set forth standards for railroad clearances.

Rule 7344(d) now states that if the Commission finds that a revised system safety program plan (SSPP) is not in compliance with Rule 7343, the Commission shall set the application for hearing, and enter an order that resolves the matter.

Rule 7345(a) is new, and states that with respect to investigations and reporting procedures for accidents and unacceptable hazardous conditions, the definitions of accident and unacceptable hazardous condition shall have the meanings set forth in 49 C.F.R. 659.5.

Rule 7345(d)(III) states that a transit agency shall investigate any unacceptable hazardous condition pursuant to the procedures outlined in its approved SSPP.

Rule 7345(d)(IV) requires that transit agencies shall submit a written report within 30 days of when an accident or unacceptable hazardous condition was discovered.

Rule 7345(d)(VI) provides new language on presentation of an accident or unacceptable hazardous condition report to the Commission.

Rule 7401 is new, sets forth definitions with respect to the employment of railroad peace officers by class I railroads, and incorporates the requirements of House Bill 03-1266.

Rule 7402 adds certification by the Peace Officer Standards and Training Board to the list of minimum requirements that must be met by individuals seeking to become a class I railroad peace officer.  This too is a change to meet the requirements of HB 03-1266.

10. Coordination of this rulemaking with other planned rulemaking proceedings for Practice and Procedure, Telecommunications, Electric, Steam, Gas, Transportation, and Water is a sizeable undertaking.  Because of the need to coordinate all efforts, the Commission finds that hearings in this matter should consider:  (a) coordination of efforts among the various other ongoing or planned rulemaking proceedings; and (b) whether future hearing dates should be set for that purpose.

11. Notwithstanding this notice of proposed rulemaking, we note that the parties now have an opportunity to suggest changes to the rules governing regulated entities.  The Commission will consider any suggestions as to how our rules may be made more efficient, rational, or meaningful.  We recognize that regulation imposes costs, and therefore, any suggestions as to which rules are not necessary or are unduly burdensome will be fully considered by the Commission.  In view of §§ 40-2-120 and 40-3-104.5, C.R.S., and 49 U.S.C. §§ 10101 and 10102(5), we specifically invite comment concerning whether the Commission should eliminate rate and tariff regulation over those entities covered by proposed rule 7104.  Additionally, we specifically invite comment concerning whether the Commission should eliminate the presumptive 50 percent cost allocation for grade separation projects, as more fully described in proposed rule 7207(a)(I), and whether eliminating this presumption would reduce litigation and foster negotiation among interested parties.

II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the July 12, 2004 edition of The Colorado Register.

2. A hearing on the proposed rules and related matters shall be held before an Administrative Law Judge as follows:

DATES:
August 16 and 17, 2004

TIME:
9:00 a.m.

PLACE:
Commission Hearing Room

Office Level 2 (OL2)

Logan Tower

1580 Logan Street

Denver, Colorado

At the times set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Administrative Law Judge deems oral comments unnecessary.  At the hearings referenced above, the Administrative Law Judge may set further hearing dates to continue the discussion and comment.

3. Interested persons may file written comments in this matter before the hearing.  The Commission requests that such prefiled comments be submitted in both paper and electronic format no later than August 2, 2004.  Reply comments should be submitted by August 12, 2004.  The Commission will consider all submissions, whether oral or written.

4. This order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 8, 2004.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


GREGORY E. SOPKIN
________________________________


POLLY PAGE
________________________________


JIM DYER
________________________________

Commissioners
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