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Appearances:

Stan Epshtein, Esq., representing Applicant Superior Care & Transportation, Inc.;  

Charles M. Williams, Esq., of the Law Firm Charles M. Williams, P.C., representing Intervenor Metro Taxi, Inc.;  

No appearance by or on behalf of Intervenor Medvan LLC; 
No appearance by or on behalf of Intervenor Kids Wheels, LLC; and 

No appearance by or on behalf of Intervenor Out ‘n About, Inc.  

I. STATEMENT, findings, and conclusion

1. On January 31, 2003, Superior Care & Transportation, Inc. (Applicant), filed an Application to Operate as a Contract Carrier by Motor Vehicle for Hire (Application).  This Application commenced Docket No. 03A-050BP.  

2. On February 10, 2003, the Commission gave public notice of the Application in its Notice of Applications Filed as follows:  

For authority to operate as a contract carrier by motor vehicle for hire for the transportation of  

passengers and their baggage  

between all points within the Counties of Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado.  

RESTRICTIONS:  This application is restricted as follows:  

(1)
Restricted to providing transportation service for:  (A) Arapahoe County Transportation Services, 2009 West Littleton Boulevard, Littleton, Colorado 80120; (B) Department of Human Services of the City and County of Denver, 1200 Federal Boulevard, Denver, Colorado 80204; (C) Golden Autumn Day Care Services, 6625 Leetsdale Drive, Unit C, Denver, Colorado 80224; and (D) Monaco Adult Day Care, Inc., 6675 East Tennessee Avenue, Suite 100, Denver, Colorado 80224;  

(2)
Restricted against any transportation service that originates or terminates at any hotel or motel; and 

(3)
Restricted against any transportation service that originates or terminates at Denver International Airport.  

3. On February 18, 2003, Kids Wheels, LLC intervened of right.  

4. On February 27, 2003, Kidz Karz intervened of right.  

5. On February 28, 2003, Metro Taxi, Inc. (Metro), intervened of right.  

6. On March 3, 2003, Medvan, LLC intervened of right.  

7. On March 10, 2003, Shamrock Taxi of Fort Collins, Inc., and doing business as Shamrock Shuttle, Inc, intervened of right.  On April 23, 2003, Shamrock Taxi of Fort Collins, Inc., withdrew its intervention.  

8. On March 12, 2003, Out ‘n About, Inc., intervened of right.  

9. On February 28, 2003, Staff of the Commission (Staff) intervened.  On October 14, 2003, Staff withdrew its intervention.  

10. On April 2, 2003, Docket No. 03A-050BP was consolidated for all purposes with eight other dockets.  See Decision No. R03-0342-I.  The consolidated proceeding was assigned to the undersigned Administrative Law Judge (ALJ).  

11. On March 26, 2003, Applicant filed a request that the Application be “restricted against any service for persons under the age of 18.”  On April 3, 2003, by Decision No. R03-0346-I, the ALJ accepted the restrictive amendment.  On April 28, 2003, Kidz Karz withdrew its intervention in this matter.  

12. On April 18, 2003, by Decision No. R03-0403-I, the ALJ ordered Intervenor Kids Wheels, LLC to obtain counsel.  Kids Wheels, LLC did not comply with this Order.  

13. On April 22, 2003, by Decision No. R03-0418-I, the ALJ ordered Intervenor Out ‘n About, Inc., to obtain counsel.  Out ‘n About, Inc., did not comply with this Order.  

14. On August 1, 2003, Applicant waived the time frames established in § 40-6-109.5, C.R.S.  

15. On October 10, 2003, Applicant and Metro filed in Docket No. 03A-050BP a Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention of Metro Taxi, Inc. (the October Stipulation).  

16. On October 14, 2003, by Decision No. R03-1165-I, the ALJ, inter alia, gave notice of the October Stipulation to all parties in the consolidated proceeding.  In that Order, the ALJ gave the following notices at ¶¶ 6 and 7 (emphasis in original):  

6.
Any party which opposes one or more of the stipulations must present at the hearing its evidence in opposition.  If a party fails to appear at the scheduled hearing and/or fails to present, at the scheduled hearing, evidence in opposition to a stipulation, that party will be deemed to have no objection to the stipulation; to have no objection to the restrictive amendment proposed in the stipulation; and to have no objection to the granting of the stipulated motion.  

7.
Any Intervenor which believes that acceptance of one or more of the stipulations will not resolve the issues raised by its intervention must appear at the hearing and present evidence concerning its issues.  Applicants must be prepared to meet this evidence.  If an Intervenor fails to appear at the scheduled hearing and/or fails to present, at the scheduled hearing, evidence on the issue(s) which, in the opinion of the Intervenor, the stipulations do not resolve, that Intervenor will be deemed to have no objection to the granting of the applications as amended by the stipulations.  

17. On October 14, 2003, Metro filed a Motion to Waive and/or to Extend Time for Filing Final List of Witnesses and Exhibits, the Order in which Metro Taxi, Inc., Will Call its Witnesses, and the Order of Cross-Examination (Motion).  No response to the Motion was filed.  The Motion will be denied as moot because the procedural requirements from which Metro seeks relief were vacated by Decision No. R03-1165-I.  

18. The ALJ held three days of hearing in this consolidated proceeding.  Hearing Exhibits Nos. 1 through 16 were marked, offered, and admitted into evidence.  

19. The first day was August 1, 2003; one witness testified.  See Decision No. R03-0624-I.  Testimonial and documentary evidence was received concerning the past, present, and future operation of the Arapahoe County Community Services Department and its Transportation Services office.  This organization is the entity which contracts for transportation services for, and obtains transportation services for, inter alia, eligible recipients under the Medicaid, General Medical, and Older American Act Programs.  As relevant here, this is the entity designated by the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer to serve as the coordinator of, and contractor for, the transportation services provided under the above-identified programs to residents of those counties.  This is the entity with which the Applicant will contract to provide transportation services if the Application is granted.  The evidence establishes that these programs are active and need transportation of the type which Applicant is willing and able to provide.  

20. The second day of hearing was September 3, 2003; two witnesses testified.  See Decisions No. R03-0862-I and No. R03-0953-I.  Testimonial and documentary evidence was received concerning Colorado Department of Health Care Policy and Financing, the transportation program operated pursuant to statute(s) and regulations administered by that Department, and the implementation and interpretation of applicable statute(s) and regulations by that Department.  The evidence further supports the need for the type of transportation which Applicant is willing and able to provide.  

21. The third day of hearing was October 20, 2003.  See Decisions No. R03-0924-I and No. R03-1165-I.  Through its counsel, Applicant stated that the information contained in its verified Application was, and is, correct; that it had nothing further to add to the Application as filed; and that it is willing and able to provide the proposed service, if the Application as restricted by the two amendments is approved.  The parties to the October Stipulation made presentations and responded to questions from the ALJ concerning the stipulation.  

22. Based on the October Stipulation, the agreement of the signatories reached during the October 20, 2003, hearing to modify the October Stipulation, the already-approved restrictive amendment dated March 26, 2003, and further slight modification by the ALJ for internal consistency, the authority reads:  

Transportation of 

passengers and their baggage 

I.
Between all points within the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado.  

II.
Between the facilities of Monaco Adult Day Care Center, Inc., 6675 East Tennessee Avenue, Denver, Colorado 80224, on the one hand, and all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado, on the other hand.  

III.
Between the facilities of Golden Autumn Adult Day Care Services, 6625 Leetsdale Drive, Denver, Colorado 90224, on the one hand, and all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado, on the other hand.  

RESTRICTIONS:  

1.
The entire permit is restricted as follows:  

(A)
To providing transportation services to passengers who are recipients of Medicaid;  

(B)
Against any transportation service that originates or terminates at any hotel or motel; 

(C)
Against any transportation service that originates or terminates at the Denver International Airport;  

(D)
To four vehicles, each with a seating capacity of seven passengers or more, including the driver; and 

(E)
Restricted against any service for persons under the age of 18.  

2.
Item I is restricted to providing transportation services to clients of Arapahoe County Transportation Services, 2009 West Littleton Boulevard, Littleton, Colorado 80120, or its successor(s), acting on its own behalf or on behalf of the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado.  

3.
Item II is restricted to providing transportation services for clients of Monaco Adult Day Care, Inc., 6675 East Tennessee Avenue, Denver, Colorado 80224.  

4.
Item III is restricted to providing transportation services for clients of Golden Autumn Adult Day Center Services, 6675 Leetsdale Drive, Denver, Colorado 80224.  

23. The signatories agreed that, in this case, the word “passengers” in restriction I(D) is synonymous with “occupants.”  

24. Intervenor Medvan, LLC did not appear at the hearings held in this proceeding and did not respond in any way to the October Stipulation.  Based on that failure to appear or to respond and based on the specific language of Decision No. R03-1165-I at ¶ 7 (quoted in full above), the ALJ finds and concludes that Medvan, LLC has no objection to the granting of the Application as amended.  

25. Intervenor Kids Wheels, LLC did not appear at the hearings held in this proceeding and did not respond in any way to the October Stipulation.  Based on that failure to appear or to respond and based on the specific language of Decision No. R03-1165-I at ¶ 7 (quoted in full above), the ALJ finds and concludes that Kids Wheels, LLC has no objection to the granting of the Application as amended.  

26. Intervenor Out ‘n About, Inc., did not appear at the hearings held in this proceeding and did not respond in any way to the October Stipulation.  Based on that failure to appear or to respond and based on the specific language of Decision No. R03-1165-I at ¶ 7 (quoted in full above), the ALJ finds and concludes that Out ‘n About, Inc., has no objection to the granting of the Application as amended.  

27. No party filed a response to the October Stipulation.  The ALJ finds and concludes that the amendment, as set out above at ¶ 22, is restrictive in nature; is administratively enforceable; and is understandable.  The ALJ finds that the restrictive amendment contained in the October Stipulation, as modified (see ¶ 22), should be accepted and that the request of Metro to withdraw its intervention should be granted.  

28. The case will be decided on the verified Application and the evidence presented at the three days of hearing.  Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-80(c), a case may be heard in a party’s absence (in this case, the absence of Intervenors Medvan, LLC; Kids Wheels, LLC; and Out ‘n About, Inc.) if, after notice, the party or its counsel fails to appear at the hearing.  

29. The verified Application, the supporting documents, and the evidence adduced at the hearing establish that the service proposed is needed, is specialized, and is tailored to meet the customer’s distinct needs.  The record evidence establishes that Applicant is fit, financially and otherwise, to perform the proposed service.  The Application, as restricted, should be granted.  

30. The ALJ has issued numerous subpoenas and subpoenas duces tecum in this consolidated proceeding.  The subpoenas and subpoenas duces tecum not already discharged will be ordered discharged.  

31. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.  

II. ORDER

A. The Commission Orders That:  

1. The Stipulated Motion for Imposition of Restrictive Amendment and Conditional Withdrawal of Intervention of Metro Taxi, Inc., is granted.  

2. The intervention of Metro Taxi, Inc., is deemed withdrawn.  

3. The Application filed by Superior Care & Transportation, Inc., as restrictively amended, is granted, consistent with the discussion above.  

4. Superior Care & Transportation, Inc., is granted a permit to operate as a contract carrier by motor vehicle for hire as follows:    

Transportation of 

passengers and their baggage  

I.
Between all points within the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado.  

II.
Between the facilities of Monaco Adult Day Care Center, Inc., 6675 East Tennessee Avenue, Denver, Colorado 80224, on the one hand, and all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado, on the other hand.  

III.
Between the facilities of Golden Autumn Adult Day Care Services, 6625 Leetsdale Drive, Denver, Colorado 90224, on the one hand, and all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado, on the other hand.  

RESTRICTIONS:  

1.
The entire permit is restricted as follows:  

(A)
To providing transportation services to passengers who are recipients of Medicaid;  

(B)
Against any transportation service that originates or terminates at any hotel or motel; 

(C)
Against any transportation service that originates or terminates at the Denver International Airport;  

(D)
To four vehicles, each with a seating capacity of seven passengers or more, including the driver; and 

(E)
Restricted against any service for persons under the age of 18.  

2.
Item (I) is restricted to providing transportation services to clients of Arapahoe County Transportation Services, 2009 West Littleton Boulevard, Littleton, Colorado 80120, or its successor(s), acting on its own behalf or on behalf of the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, Jefferson, and Larimer, State of Colorado.  

3.
Item (II) is restricted to providing transportation services for clients of Monaco Adult Day Care, Inc., 6675 East Tennessee Avenue, Denver, Colorado 80224.  

4.
Item (III) is restricted to providing transportation services for clients of Golden Autumn Adult Day Center Services, 6675 Leetsdale Drive, Denver, Colorado 80224.  

5. The Motion to Waive and/or to Extend Time for Filing Final List of Witnesses and Exhibits, the Order in which Metro Taxi, Inc., Will Call its Witnesses, and the Order of Cross-Examination is denied as moot.  

6. The subpoenas and subpoenas duces tecum issued in this consolidated proceeding are discharged.  

7. Docket No. 03A-050BP is closed.  

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge
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Director
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