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I. STATEMENT

1. The captioned proceeding was commenced on September 5, 2003, when the Complainant, Golden West Commuter, LLC (Golden West), filed a Complaint with the Colorado Public Utilities Commission against the Respondent, Benjamin R. Sagenkahn, doing business as Peak Transit (Peak).  This matter is currently scheduled for hearing on November 6, 2003.

2. On October 28, 2003, Golden West filed a Motion for Summary Relief and Motion for Shortened Response Time.  The Motion for Shortened Response Time requests that any responses to the Motion for Summary Relief be filed on or before October 31, 2003, as a result of the rapidly approaching hearing date.

3. The Motion for Summary Relief contends that there are no factual disputes regarding the issues involved in this proceeding and that Golden West is entitled to a decision in its favor as a matter of law.  As a result, the relief requested is in the nature of a motion for summary judgment under Rule 56 of the Colorado Rules of Civil Procedure.  Cases construing that rule describe summary judgment as a “drastic remedy.”  It is only appropriate when there is a clear showing that there exist no genuine issues as to any material fact.  All doubts as to the existence of such an issue must be resolved against the moving party.  See, Ridgeway v. Kiowa School Dist. C-2, 794 P.2d 1020 (Colo. App. 1989).

4. In light of the drastic nature of the relief sought, Peak should be afforded a full opportunity to prepare and file a response to the Motion for Summary Relief.  The Certificate of Service appended to that motion indicates that a copy of the same was mailed to Peak on October 28, 2003, only three days prior to the October 31, 2003, response date requested in the Motion for Shortened Response Time.  Therefore, it is likely that Peak would have only one day (or two at best) to prepare and submit a response to the Motion for Summary Relief after its receipt of the same.  This is insufficient time for Peak to fashion a well-reasoned response to the subject motion and warrants denial of the Motion for Shortened Response Time. 

5. Under the provisions of Rule 22(b) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1-22, Peak has until November 12, 2003, to submit a response to the Motion for Summary Relief.  Since this falls after the currently scheduled hearing date, the hearing on that date will be vacated.  The hearing will be re-scheduled to a later time in the event the Motion for Summary Relief is ultimately denied.

II. ORDER

A. It Is Ordered That:

1. The Motion for Shortened Response Time filed by Complainant, Golden West Commuter, LLC, in the captioned proceeding on October 28, 2003, is denied.

2. Any desired response to the Motion for Summary Relief filed by Complainant, Golden West Commuter, LLC, in the captioned proceeding on October 28, 2003, shall be filed on or before November 12, 2003.

3. The hearing of this matter, currently scheduled for November 6, 2003, is vacated.

4. This Order shall be effective immediately.
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