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I.
statement

A. This complaint proceeding was initiated on February 21, 2002, when the Complainant, Vera Everett (“Everett”), filed a formal complaint against Respondent, Qwest Corporation (“Qwest”), with the Colorado Public Utilities Commission (“Commission”).  On February 22, 2002, the Commission issued its Order to Satisfy or Answer as well as an Order setting the matter for hearing on April 8, 2002, in Denver, Colorado.

B. On March 4, 2002, Qwest filed a Motion to Dismiss or in the Alternative Motion for Summary Judgment (“Motion”).  By this Motion, Qwest contends that Everett’s complaint fails to state a claim upon which relief can be granted under Rule 61(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1-61.  In the alternative, it contends that there are no material facts in dispute thereby entitling it to judgment as a matter of law.

C. Everett did not file a response to the Motion within the 14-day response period allowed by Rule 22(b) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-22(b).  

D. Initially, it is noted that Everett is representing herself in this matter without the benefit of legal counsel.  Rule 72(b)(2) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-72(b)(2), generally requires the Commission to grant some latitude to pro se complainants.

E. While Everett will have the burden of proving the allegations contained in her complaint at hearing, in ruling on motions to dismiss for failure to state a claim upon which relief can be granted it must be assumed that the material allegations of the complaint are true.  Schmaltz v. St. Luke’s Hospital, 521 P.2d 787 (1974).  Such motions are viewed with disfavor and should be granted only if it is clear that the complainant would not be entitled to any relief based on the allegations stated in the complaint.  National Camera, Inc. v. Sanchez, 832 P.2d 960 (Colo. App. 1991).

F. Everett’s complaint alleges that she is not liable for certain telephone charges billed to her by Qwest in the approximate amount of $925.00.  While it disputes that allegation, the complaint adequately advises Qwest of the nature of the controversy within the meaning of 4 CCR 723-1-61(a).  Therefore, the Motion must be denied insofar as it contends that the complaint fails to state a claim upon which relief can be granted.

G. Summary judgment may only be granted when there is no genuine issue as to any material fact in controversy.  Again, in ruling on a motion for summary judgment the allegations in the complaint must be accepted as true even in the face of denial by the moving party’s pleadings.  Abrahamsen v. Mountain States Tel. & Tel. Co., 494 P.2d 1287 (1972).  While the denials advanced by Qwest in the Motion and the affidavit attached thereto may ultimately prevail, they do not establish that it is entitled to judgment as a matter of law.  Therefore, the Motion must also be denied insofar as it contends that Qwest is entitled to summary judgment.

II.
order

H. It Is Ordered That:

1. The Motion to Dismiss or in the Alternative Motion for Summary Judgment filed by Qwest Corporation in the captioned matter on March 4, 2002, is denied.

2. This Order shall be effective immediately.
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