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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Applications for Rehearing, Reargument, or Reconsideration (RRR) of Decision No. C02-1220 filed by SuperShuttle International Denver, Inc. (SuperShuttle), Metro Taxi, Inc. (Metro), and Schafer-Schonewill and Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle (Englewood Express), all on November 18, 2002.  In that decision, the Commission granted, in part, and denied, in part, earlier applications for RRR filed by the current parties as well as Golden West Commuter, LLC (Golden West).  In doing so, the Commission rejected arguments relating to procedural irregularities, but amended the authority granted to applicant Owner Driver United Corporation, doing business as Blue Sky Shuttle (Blue Sky), to include a smaller geographic area than that originally granted to it.  SuperShuttle, Metro, and Englewood Express now urge the Commission that we erred in various aspects of Decision No. C02-1307.

2. Now being duly advised in the matter, we grant, in part, and deny, in part, the applications for RRR, consistent with the discussion below.

B. Discussion

3. As we have done previously in this docket, we provide some background due to the unusual and complicated nature of the proceedings.

1. Decision No. C02-0876

4. In Decision No. C02-0876 in Docket No. 02A-412CP-ETA, we granted to Blue Sky emergency temporary authority to operate in charter, call-and-demand, and scheduled services in various portions of the Denver metropolitan area.  In doing so, we noted that Blue Sky’s emergency temporary authority application stemmed from driver contracting problems incurred by SuperShuttle: 

SuperShuttle . . . provide[s] mainly scheduled and call-and-demand service between Denver International Airport and most points in the Denver metropolitan area.  As of August 7, 2002, because of a contract dispute, 66 of SuperShuttle’s 67 drivers, along with their vehicles, were not providing service.

In fact, the emergency temporary authority sought by, and granted to, Blue Sky was identical to that held by the struggling SuperShuttle.

5. While SuperShuttle stated that it was in the process of procuring additional drivers and vehicles, the Commission found that “An emergency need for the requested transportation [had] been shown to exist, and no other carrier [had] been shown to be capable of providing the service.”

2. Decision No. C02-1095

6. Thereafter, Metro filed an application for RRR of Decision No. C02-0876.  In Decision No. C02-1095, the Commission denied that application.

7. In its application, Metro did not contest the merits of the application, but it urged that the Commission committed three specific points of error:  (1) that Metro’s authority does not directly conflict with the authority sought by Blue Sky; (2) that Metro is not a proper intervenor by right; and (3) in denying Metro intervenor status in the application.

8. Metro further stated that it was unclear in Decision No. C02-0876 whether the order denying Metro’s intervention:  (1) was a “finding of general applicability for these types of applications;” (2) was limited to only this particular set of emergency temporary authority applications;
 or (3) merely stated that Metro had not properly pled, or pled with insufficient specificity, to permit Metro to intervene by right.  Metro stated that if (1) was the case, then the Commission committed reversible error, and if (2) or (3) were the case, Metro sought 

clarification of both the decision and the Commission’s rules on the issue.

9. In denying Metro’s application, we stated:

Decision No. C02-876 was clear that the purpose of the grant of Blue Sky’s application was never to increase competition, or to increase the overall number of vehicles on the road, but rather, in light of the emergency situation created by SuperShuttle’s driver contracting problems, to maintain the pre-August 7, 2002, level of carrier services.  Therefore, because Metro would not have been “affected,” as that term was construed in [Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994)], by the Commission’s emergency efforts to ensure maintenance of the status quo, denial of Metro’s request to intervene was within the Commission’s prosecutorial discretion.

10. Further highlighting the different forms of service offered by Metro (taxicab), and proposed by Blue Sky (scheduled, call-and-demand limousine, and charter), we denied Metro’s RRR application.  We clarified Decision No. C02-0876 by emphasizing the circumstances of that docket, namely, the SuperShuttle problems, and the Commission’s interest in remedying what we found to be an emergency situation.  We further stated that, “[a]s always, the Commission’s ruling is limited to only this docket, lest we run afoul of prohibitions against de facto rulemaking.”  We similarly declined to clarify our reading of the Commission’s rules, but restated that in the emergency circumstances, the Commission found that maintenance of the status quo would not “affect” Metro within the meaning of Yellow Cab.

3. Decision No. C02-1003

11. In Decision No. C02-1003, the Commission granted to Blue Sky the temporary authority now at issue.  In doing so, we recounted the airport shuttle situation as it presented itself at the time we granted Blue Sky’s emergency temporary authority, as well as that situation as it presented itself at the time of Decision No. C02-1003.  In granting the temporary authority to Blue Sky, we stated:

The ability of SuperShuttle to provide service between points in the Denver metropolitan area and DIA has changed since the filing of this application on August 8, 2002.  SuperShuttle states in the Supplement to its intervention that it has fully restored its call-and-demand limousine service, there is no immediate and urgent need by the public for the temporary call-and-demand limousine service Blue Sky Shuttle seeks in this application.  Blue Sky Shuttle’s support, however, overcomes this contention.  Blue Sky Shuttle has the burden in this application to prove to the Commission those requirements of § 40-6-120, C.R.S. . . .  Based on the extensive support filed, the Commission finds that Blue Sky Shuttle has met this burden.

12. We thus concluded that “[a]n immediate and urgent need for the requested transportation services ha[d] been shown to exist, and there [was] no other carrier capable of providing the service.”

13. Regarding Metro, we stated that, while “Metro’s authority does not directly conflict with that sought in this temporary authority application, . . . because it operates in the same geographic area as that requested by Blue Sky, Metro has a ‘substantial interest in the subject matter of [the] proceeding,’ and may thus request permissive intervention.”  (Citing 4 Code of Colorado Regulations (CCR) 723-1-64(b)(1).)

14. Ruling on Metro’s permissive intervention request, the Commission stated:

The Commission recognizes that a grant of temporary authority is more durable, and therefore possibly more apt to be detrimental to existing carriers, than a grant of emergency temporary authority.  While the Commission, by means of granting to Blue Sky and other carriers emergency temporary authority, explicitly sought to “maintain the status quo,” here, we recognize the possibility of something more, and therefore grant Metro leave to intervene by permission.

4. Decision No. C02-1220

15. In Decision No. C02-1220, the Commission granted in part and denied in part several applications for RRR of Decision No. C02-1003.

16. We first denied Metro’s application to the extent that it urged the Commission erred in not granting to Metro status as in intervenor by right.  To that assertion, we stated that 

In Decision No. C02-1003, we granted to Metro leave to intervene by permission . . . .  Hence, regardless of our decision on the merits of Blue Sky’s temporary authority application, Metro was not prejudiced by a denial of its request to be recognized as an intervenor by right. . . .  Therefore, finding no prejudice to Metro as a result of our denial of its request to intervene by right, we deny this portion of Metro’s application for RRR.

17. We additionally denied all parties’ applications for RRR to the extent that they urged complete reversal based on certain procedural errors committed during resolution of Blue Sky’s application.  The applicants for RRR set forth several interrelated arguments pertaining to various supplemental materials submitted by Blue Sky after the time for doing so, and accepted by the Commission without express language of waiver.

18. By Decision No. C02-1141, issued October 9, 2002, the Commission requested further comment regarding both the substance of the supplemental letters, and the prejudice to the parties due to their acceptance by the Commission without proof of service upon Intervenors.  Upon consideration of those comments and the original RRR applications, we denied the applications on Intervenors’ assertions of procedural error, stating:

[W]e find that any prejudice to Intervenors has been cured by allowing Intervenors to comment on the letters subsequent to Decision No. C02-1003.  See People v. Lee, 18 P.3d 192, 196-97 (Colo. 2001) (discussing the appropriateness of various sanctions for discovery violations, and a court’s goal to cure any prejudice resulting from such violations).  While this is suboptimal, to be sure, we agree with Blue Sky that the volatile circumstances were peculiar and extraordinary, and that they merited variance from standard Commission practice.  We again highlight the dire and constantly changing circumstances attendant to the situation, and our intention to act with flexibility with an eye toward the public interest.  We are charged with protecting the public, and will not now undo our decisions due to technical violations of our Rules that have since been cured.

19. Regarding Englewood Express’s assertions that it could not comment on the 171 supplemental letters because Blue Sky had still not served them upon Englewood Express, we stated:

[Englewood Express]
 became aware of the existence of the supplemental letters the day it received Decision No. C02-1003, and became aware of our request for [Englewood Express]’s comments regarding such letters as of the date of Decision No. C02-1141.  For [Englewood Express] to now claim Blue Sky’s failure to serve the letters as an excuse to not address them fails to persuade us.  [Englewood Express] apparently did not even so much as make a phone call to Blue Sky in order to request the letters regarding which [Englewood Express] knew we desired comment.  Hence, while we understand [Englewood Express]’s frustration regarding the unorthodox circumstances attending to this docket, we find its failure to receive the letters from Blue Sky in the “normal” manner a meritless point.

20. Regarding Intervenors’ assertions of substantive error, we agreed that the scope of authority granted to Blue Sky in Decision No. C02-1003 exceeded that supported by Blue Sky’s letters.  Hence, upon reevaluation of those support letters, we narrowed the scope of the authority temporarily granted to Blue Sky, both geographically and in terms of types of services.

21. In an effort to streamline the somewhat inelegantly worded authority, the Commission not only substantively constricted the authority, but also reworded it.  The new authority effectively eliminated all charter service, and restricted call-and-demand and scheduled services to Denver International Airport (DIA) on the one had, and to certain portions of the 

Denver metropolitan area, on the other hand.

22. The new authority read as follows:

Transportation of passengers and their baggage:

I) in scheduled service between Denver International Airport, on the one hand, and all hotels and motels within the following described area: beginning at the intersection of Havana Street, and Interstate 70, Denver, Colorado, then south along Havana Street, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Federal Boulevard, as extended, then north along Federal Boulevard, as extended, to its intersection with Interstate 70, then east along Interstate 70 to the point of beginning;

II) in call-and-demand limousine service between Denver International Airport, on the one hand, and all points within the following described area:  beginning at the intersection of Havana Street, and Interstate 70, Denver, Colorado, then south along Havana Street, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Federal Boulevard, as extended, then north along Federal Boulevard, as extended, to its intersection with Interstate 70, then east along Interstate 70 to the point of beginning; and 

III) in call-and-demand limousine service between all points within the following described area:  beginning at the intersection of Havana Street, and Interstate 70, Denver, Colorado, then south along Havana Street, as extended, to its intersection with County Line Road, as extended, then west along County Line Road, as extended, to its intersection with Federal Boulevard, as extended, then north along Federal Boulevard, as extended, to its intersection with Interstate 70, then east along Interstate 70 to the point of beginning.

Restrictions: 

A) Item I is restricted to providing service to hotels and motels with at least 50 rooms of accommodations for the traveling public, and to and from the points named in the carrier's time schedule filed with the Commission;

B) Item III is restricted to providing service rendered in conjunction with the scheduled service named in Item I and to and from the points named in the carrier's time schedule filed with the Commission.

5. Current RRR Applications

a. Metro and SuperShuttle

23. Metro and SuperShuttle urge that the Commission erred in omitting restrictions from both the scheduled and call-and-demand portions of the authority, and also in expanding upon that geographic area requested and noticed for scheduled service.  We agree.

24. In our efforts to streamline the authority, we erroneously omitted certain restrictions on Blue Sky’s call-and-demand and scheduled authority, as well as in geographic expansion of Blue Sky’s scheduled service area.

25. In order to correct these errors, we find it useful to revert back to the format and wording of the original authority as requested by Blue Sky in August.  While we again note the somewhat awkward and inelegant wording and format of the authority, we find that, for purposes of this temporary authority, it is most practical to leave the authority in this format.

26. Therefore, finding that the restrictions were erroneously omitted from Blue Sky’s authority, and that the geographic area included for the scheduled service was erroneously enlarged, we grant Metro’s and SuperShuttle’s applications for RRR on this issue.  Blue Sky’s temporary authority shall be as set forth in the Attachment to this order.  This new authority includes, at a maximum, that geographic area granted via Decision No. C02-1220, but the scheduled portion is further restricted to coincide with that originally requested by Blue Sky.  We additionally re-insert those restrictions that were erroneously omitted in Decision No. C02-1220.  We only include, as restricted in Decision No. C02-1220, services between Denver International Airport, on the one hand, and portions of the Denver metropolitan area, on the other hand.

27. Metro next asserts that because Decision No. C02-1220 eliminated vehicle size and other restrictions, it essentially rendered Blue Sky’s services equivalent to those of a taxicab carrier such as Metro.  Therefore, Metro urges, because Metro already adequately serves the Denver metropolitan area, there is no immediate and urgent need for Blue Sky’s services.  Having taken the action above to amend Blue Sky’s temporary authority and replace those erroneously omitted restrictions, we deny Metro’s argument on this point as moot.

28. Finally, Metro makes several short statements regarding a lack of the necessary showing of immediate and urgent need, and Metro incorporates its points of error filed in its previous RRR application.  To the extent that Metro urges reversal based upon the merits and to the issue of its intervention, we deny, and find, as noted, infra, that these issues have been adequately dealt with in earlier stages of these proceedings.

b. Englewood Express

29. Englewood Express makes various other arguments not articulated by Metro or SuperShuttle.  First, Englewood Express reiterates its contention in the last round of RRR that it should not be penalized because Blue Sky did not serve it with the supplemental letters.  Englewood Express next asserts that, in making our findings of immediate and urgent need, the Commission failed to consider the permanent authority that was granted to Englewood Express by Decision No. C02-0905 in Docket No. 98A-445CP-Extension.  Englewood Express’s third contention is that the Commission erred in stating in Decision No. C02-1220 that we could not change the previous decision based on changed circumstances.  Finally, Englewood Express urges the Commission that it cannot sustain the diversion of traffic brought on by Blue Sky’s operations in the market.  We address each of Englewood Express’s contentions in turn.

30. Regarding Englewood Express’s first argument--regarding its failure to procure the supplemental letters--we stand by our earlier statement that we are not persuaded.  As we noted in Decision No. C02-1220, Blue Sky was required, per Commission Rule of Practice and Procedure 7(b)(2), 4 CCR 723-1, to serve Englewood Express with copies of the supplemental letters.  However, as we stated in that decision, Englewood Express knew of the existence of the letters as soon as Decision No. C02-1003 was issued.  When we issued Decision No. C02-1141, Englewood Express knew that the Commission requested comments regarding those letters.  While Blue Sky should have sent those letters to Englewood Express when they were filed with the Commission in August, we decline to relieve Englewood Express of any burden to even make a simple phone call to this Commission or to Blue Sky in order to procure the letters when it knew that we desired comment regarding the substance of those letters.

31. In a closely related argument, Englewood Express continues to urge that the letters are prohibited ex parte information, and that they must be stricken, and the application, denied.  Because the identical argument has been fully addressed in Decision No. C02-1220, we deny Englewood Express’s application for RRR on this point.

32. We likewise deny Englewood Express’s application for RRR in terms of its second argument--that we erred in not considering Englewood Express’s newly granted permanent authority when ruling on Blue Sky’s temporary authority application because the authority granting decision, Decision No. C02-0905, in Docket No. 98A-445CP-Extension, was not issued until after the decision on Blue Sky’s temporary authority was issued.  To the contrary, while Englewood Express is correct about the timing of the two decisions’ issuance, we highlight the fact that, in its original intervention, Englewood Express noted the fact of its pending permanent authority, and stated that it was “awaiting the written order.”  Hence, mention of the pending Decision No. C02-0905 is on the record in this docket by virtue of Englewood Express’s reference to the decision in its original intervention, filed before our ruling on Blue Sky’s application, and was considered by the Commission, along with all other filed materials, before our determination on the merits of Blue Sky’s application.

33. Englewood Express next contends that the Commission erred in stating that we may not amend a decision on RRR based on changed circumstances.  We deny Englewood Express’s application on this third point.  Contrary to Englewood Express’s assertion, we did not state that we may never amend a decision based on circumstances that have changed since the original decision, but merely stated, citing § 40-6-114(1), C.R.S.,
 that “in contemplating an application for RRR, we necessarily look to the legal merits of the original decision.”  We further noted the necessarily fleeting nature of a temporary authority, and determined that the particular changed circumstances in this instance would not merit reversal of our decision to grant to Blue Sky the temporary authority.  Hence, for the same reasons as we articulated in Decision No. C02-1220, we deny Englewood Express’s application on this contention.

34. Finally, Englewood Express states that it cannot sustain the diversion of traffic brought on by Blue Sky’s services.  Again, we deny Englewood Express’s application for RRR on this point.  While we sympathize with its hardships, we find that (1) the issue of injury to other carriers has already been addressed in previous Commission decisions, and (2) Englewood Express had an opportunity to comment on the substantive merits of Blue Sky’s application in previous stages of this process -- notably, when we requested comment on the substance of the 171 supplemental letters -- and it chose to only address procedural deficiencies.  Because we find that the issue of harm to Englewood Express has already been adequately considered in earlier parts of this application, we deny Englewood Express’s RRR application to the extent that it urges a reversal of the grant of Blue Sky’s temporary authority.

C. Conclusion

35. Consistent with the discussion above, we grant SuperShuttle’s application in full; grant Metro’s application in part, and deny it in part; and deny in full Englewood Express’s application.

II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-1220 filed by Schafer-Schonewill and Associates, Inc., doing business as Englewood Express and/or Wolf Express Shuttle, is denied.

2. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-1220 filed by SuperShuttle International Denver, Inc. is granted.

3. The Application for Rehearing, Reargument, or Reconsideration of Decision No. C02-1220 filed by Metro Taxi, Inc. is granted in part and denied in part, consistent with the discussion above.

4. Owner/Driver United Corporation, doing business as Blue Sky Shuttle, is temporarily authorized to provide services as stated in the Attachment to this order.
5. This Order is effective immediately upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 4, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
________________________________



POLLY PAGE
________________________________

Commissioners

COMMISSIONER JIM DYER
IS RECUSED FROM THIS DECISION.
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Bruce N. Smith
Director







� In Decision Nos. C02-0874, and C02-0875, the Commission also granted emergency temporary authority to two other carriers based on the same set of circumstances.


� Because their applications for RRR to Decision No. C02-1003 were virtually identical, we addressed the assertions of Englewood Express and those of Golden West as one.  We now change the party name to reflect only Englewood Express’s situation.


� Section 40-6-114(1), C.R.S., states in part: “Such application [for RRR] shall be governed by such general rules as the commission may establish and shall specify with particularity the grounds upon which the applicant considers the decision unlawful.”


� We are not persuaded by Englewood Express’s reference to an earlier Commission decision.  That decision, Decision No. C99-1206 in Docket No. 99A-417CP-Extension-TA, was based on a unique set of circumstances in which a revoked temporary authority was based upon only one letter of support for one service location that was later repudiated.  We find the circumstances here distinguishable from that peculiar state of affairs.
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