Decision No. C02-106

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-582EG

IN THE MATTER OF THE APPLICATION OF UTILICORP UNITED INC., A DELAWARE CORPORATION, FOR AN ORDER AUTHORIZING IT TO ENGAGE in a corporate reorganization, resulting in a change of its corporate name.

ORDER OF THE COMMISSION
GRANTING VERIFIED APPLICATION

Mailed Date:  January 31, 2002

Adopted Date:  January 30, 2002

I.
BY THE COMMISSION

A.
Statement

1. UtiliCorp United Inc. (“UtiliCorp” or the "Applicant"), a Delaware corporation, filed with this Commission on December 20, 2001, a Verified Application, along with Appendices 1 through 10, for an order authorizing UtiliCorp to engage in a corporate reorganization, including a merger in which its wholly owned subsidiary, UtiliCorp Renaming Corporation, will merge with and into UtiliCorp, and UtiliCorp will change its corporate name.

2. Notice of the filing of the Application was issued on December 21, 2001. Any person desiring to intervene or to participate as a party in the proceeding was to file its petition for leave to intervene or other appropriate pleading to become a party by January 21, 2002.

3. No petitions to intervene were filed in opposition to the Verified Application, and the Commission has the authority to determine said Verified Application under its modified procedure as a noncontested and unopposed matter pursuant to § 40-6-109(5), C.R.S., and Rule 24 of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations (“CCR”) 723-1.

B.
Findings of Fact

1.
The Commission is fully advised in the premises with respect to this matter.

2.
Based on the Verified Application, the exhibits attached thereto and submitted, and the investigation of these matters by the Commission Staff, it is found as fact that:

a.
The Application is complete.

b.
Applicant, UtiliCorp is a public utility as defined in § 40-1-103, C.R.S., as amended.  Applicant, a Delaware corporation, is engaged in the State of Colorado principally in the generation, purchase, transmission, distribution, and sale of electricity, and in the purchase, transportation, distribution, and sale of natural gas in various areas certificated by the Commission.  In Colorado, UtiliCorp provides electric service to approximately 84,000 customers in southeastern Colorado through its WestPlains Energy (“WestPlains”) division, and it provides natural gas service to approximately 45,400 customers in central and eastern Colorado through its Peoples Natural Gas (“Peoples”) division. Applicant also provides regulated public utility services in the States of Missouri, Kansas, Michigan, Minnesota, Nebraska, South Dakota, and West Virginia through various other domestic operating divisions, and in Canada, Australia, New Zealand, and the United Kingdom through subsidiaries or indirect ownership interests in public utilities in those countries.

c.
Copies of Applicant's Certificate of Incorporation and amendments containing its Articles of Incorporation, and of Applicant's Certificate of Authority to transact business in Colorado were filed with the Verified Application as Appendix 1.

d.
This Commission has jurisdiction over Applicant and the subject matter of the aforesaid Verified Application.

e.
UtiliCorp Renaming Corporation was incorporated in Delaware on November 21, 2001.  UtiliCorp Renaming Corporation was formed, in part, to facilitate the corporate reorganization, including the selection and implementation of a new corporate name for UtiliCorp.  At the time this Verified Application was filed, UtiliCorp United Inc. owned all the outstanding shares of UtiliCorp Renaming Corporation, and 80 percent of the outstanding shares of Aquila, Inc. UtiliCorp has advised the Commission that in January 2002, pursuant to an exchange offer for the remaining outstanding shares of Aquila, Inc., stock, it has reacquired more than 90 percent of the Aquila, Inc., stock.  Accordingly, Aquila, Inc., once again has become a wholly owned subsidiary of UtiliCorp. 

f.
Following the completion of the Aquila, Inc., exchange offer, UtiliCorp Renaming Corporation is expected to merge with and into UtiliCorp in a “short-form” merger under § 253 of the Delaware General Corporation Law. In connection with the short-form merger, and in accordance with Delaware law, UtiliCorp has advised the Commission that it will change its corporate name.

g.
After the merger of UtiliCorp Renaming Corporation into UtiliCorp has closed, and after it has finalized its selection of a new corporate name, UtiliCorp will file adoption notices with the Commission, pursuant to Commission Rule 4 CCR 723-1, to reflect the new corporate name.

h.
UtiliCorp anticipates that closing of the merger, if approved, and related transactions will be completed prior to the end of March 2002.

i.
The Merger transaction is expected to have no effect on Colorado customers or rates and no effect on the Colorado operations of UtiliCorp’s Peoples and WestPlains divisions.  After the Merger, on a day-to-day basis, the Colorado customers of both Peoples and WestPlains will continue to receive the same quality of natural gas and electric services that they currently receive.  The books and records of UtiliCorp will remain at their present locations following the Merger.  The Commission and its Staff will continue to have the same level of access to UtiliCorp’s books and records.
C.
Applicable Law

1.
The relevant statutory provision is § 40-5-105, C.R.S., which establishes the statutory obligation for a public utility to obtain Commission approval related to certain transfers of public utility assets, and which has been construed by this Commission to apply to mergers involving jurisdictional public utilities.  Section 40-5-105, C.R.S., provides that: 

The assets of any public utility, including any certificate of public convenience and necessity or rights obtained under any such certificate held, owned, or obtained by any public utility, may be sold, assigned, or leased as any other property other than in the normal course of business but only upon authorization by the commission and upon such terms and conditions as the commission may prescribe.

2.
The Commission has certain rules that apply to applications, including applications to authorize mergers and the transfer of public utility assets and applications to authorize the issuance, assumption, or guarantee of securities.  Rule 55 of the Rules of Practice and Procedure, 4 CCR 723-1, governs the process for a jurisdictional public utility seeking Commission authorization for a merger with another public utility.  Rule 55(b) provides in pertinent part that:  “Any fixed utility
 applying for...authority for approval...to obtain controlling interest in any utility, or asset transfer, stock transfer, or merger shall proceed as set forth in this Rule.” Rule 56, 4 CCR 723-1, governs the process for a jurisdictional public utility seeking Commission authorization to issue, assume, or guarantee securities.  In the Verified Application and the attached appendices, UtiliCorp has provided the Commission with the information required by Rule 55.

D.
Conclusions on Findings of Fact

1.
The Verified Application is complete.

2.
The merger of UtiliCorp Renaming Corporation with and into UtiliCorp is expected to have no effect upon UtiliCorp’s two Colorado operating divisions, Peoples and WestPlains, and the merger is expected to have no adverse effect on UtiliCorp’s Colorado rates or tariffs, Colorado ratepayers, or the provision of public utility services to customers in Colorado.

3.
The merger of UtiliCorp Renaming Corporation with and into UtiliCorp is just and reasonable, not contrary to the public interest, and consistent with the provisions of the Public Utilities Law of the State of Colorado.

4. The Verified Application should be granted, and the Merger should be authorized and approved.

II.
ORDER

A.
The Commission Orders That:

5. The Verified Application of Applicant UtiliCorp United Inc., is deemed complete and is granted.  

6. The Merger of UtiliCorp Renaming Corporation with and into UtiliCorp United Inc., and the related transactions contemplated by the Verified Application are authorized and approved.  UtiliCorp United Inc., is authorized: 

a.
to implement and to perform in accordance with the terms and conditions of the Certificate of Ownership and Merger;

b.
to merge with UtiliCorp Renaming Corporation, with UtiliCorp United Inc., being the surviving corporation;

c.
to implement and to perform in accordance with the terms of all other documents and to take any and all other actions which may be reasonably necessary and incidental to the performance of the Merger which are the subject of the Certificate of Ownership and Merger and this Decision and Order.

7. Applicant shall reflect in its consolidated financial records the transaction approved by this Order in accordance with the Uniform System of Accounts prescribed by this Commission.

8. After the merger of UtiliCorp Renaming Corporation into UtiliCorp United Inc., has closed, and after it has finalized its selection of a new corporate name, Applicant is directed to file appropriate adoption notices with this Commission, pursuant to 4 Code of Colorado Regulations 723-1-42 to reflect the new corporate name.

9. The Commission retains jurisdiction over this proceeding to the end that it may make such further order or orders in the premises as it may deem to be necessary and proper. 

10. This Order is effective on its Mailed Date.

B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 

January 30, 2002.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



RAYMOND L. GIFFORD
_______________________________



POLLY PAGE
_______________________________



JIM DYER
_______________________________

Commissioners
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Bruce N. Smith
Director
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� A "fixed utility" as used in Rule 55 means any person acting as a gas corporation, gas pipeline corporation, electrical corporation, telephone corporation, telegraph corporation, water corporation, or radio common carrier, and also acting as a public utility as defined in § 40-1-103, C.R.S.
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