Decision No. R01-1287-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01A-181E

in the matter of the application of public service company of colorado for an order approving regulatory treatment of thermo qf contracts restructuring.

INTERIM ORDER of
administrative law judge
dale e. isley
denying motion to strike

Mailed Date:  December 17, 2001

I.
statement

A. On December 11, 2001, the Staff of the Colorado Public Utilities Commission (“Staff”) filed a Motion to Strike the Cross-Answer Testimony of Roy K. Shanker, Ph.D., on Behalf of Thermo Cogeneration Partnership, L.P. (“Motion to Strike”).

B. By Decision No. R01-1276-I the response time to the Motion to Strike was shortened to noon on December 17, 2001.

C. On December 14, 2001, Thermo Cogeneration Partnership, L.P. (“Thermo”) filed its Response to the Motion to Strike.   

D. Staff contends that Mr. Shanker’s cross-answer testimony should be stricken since, in its opinion, such testimony is entirely duplicative of the cross-answer testimony submitted by another Thermo witness, Mr. Steinway.  As such, Staff contends that Mr. Shanker’s testimony would, if admitted, add nothing of value to the record in this proceeding.

E. Thermo opposes the Motion to Strike.  While it concedes that the testimony of both witnesses deals generally with the same issues, it distinguishes Mr. Steinway’s “fact-based” testimony from that of the “expert opinion” testimony offered by Mr. Shanker.  Thermo points out that Staff has not challenged the competency or expertise of Mr. Shanker, or the relevancy of his testimony.  It suggests that its due process rights would be violated if it is precluded from offering Mr. Shanker’s expert testimony into evidence in this matter.

F. The undersigned is not inclined to limit or preclude the type of evidence a party wishes to offer in support of its position or to inhibit the manner in which a party presents its case.  Accordingly, if Thermo desires to offer expert testimony in connection with the same issues dealt with by a fact witness it will be allowed to do so.  The Motion to Strike is, therefore, denied.      

II.
order

A. It Is Ordered That:

1. The Motion to Strike the Cross-Answer Testimony of Roy K. Shanker, Ph.D., on Behalf of Thermo Cogeneration Partnership, L.P. filed by the Staff of the Colorado Public Utilities Commission is denied.

2. This Order is effective immediately.
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