Decision No. R01-925-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01G-333CP

public utilities commission of the state of colorado,


complainant,

v.

mozammel h. tipu, d/b/a angel’s transportation,


respondent.

INTERIM ORDER OF
Administrative Law Judge
DALE E. ISLEY
denying MOTION TO dismiss
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I.
STATEMENT

A. This is a civil penalty assessment notice (“CPAN”) proceeding brought by the Staff of the Colorado Public Utilities Commission (“Staff”) against the Respondent, Mozammel H. Tipu, Inc., doing business as Angel’s Transportation (“Angel’s”), pursuant to § 40-7-116, C.R.S.  In CPAN No. 27330, Staff alleges that Angel’s has conducted intrastate, for-hire passenger carrier operations in violation of § 40-10-104(1), C.R.S.  

B. On August 22, 2001, Angel’s filed a Motion to Dismiss this proceeding.  As grounds for the Motion to Dismiss, Angel’s argues that the Commission lacks jurisdiction over this matter for the following reasons:  (1) § 40-7-111, C.R.S., prohibits the Commission from regulating interstate commerce; (2) the particular violation at issue in CPAN No. 27330 involves interstate as opposed to intrastate transportation; and (3) the Federal Highway Administration (“FHWA”) has exclusive jurisdiction over the operations that are the subject of this proceeding.  Angel’s also contends that the enforcement action brought by the Commission attempts to deprive it of property rights in its FHWA certificate in violation of the Fifth and Fourteenth Amendments to the United States Constitution.  

C. On September 6, 2001, Staff filed its Response in Opposition to the Motion to Dismiss.  Staff generally contends that the Commission has jurisdiction to determine whether Angel’s violated § 40-10-104(1), C.R.S., as alleged in the subject CPAN.

D. As pointed out by both parties in their respective pleadings, the arguments advanced by Angel’s in its Motion to Dismiss are virtually identical to those presented by other respondents in similar civil penalty assessment proceedings.  Those arguments have been considered and rejected by this and other Commission administrative law judges.  See, for example, Decision No. R01-791-I denying the Motion to Dismiss filed by Trans Shuttle, Inc., in Docket No. 01G-218CP (the “Trans Shuttle Decision”) and Decision No. R01-810-I denying the Motion to Dismiss filed by Ethio Shuttle, Inc., in Docket No. 01G-213CP (the “Ethio Shuttle Decision”).
  Therefore, the findings and conclusions set forth in those prior decisions will not be repeated here.  Instead, they will merely be adopted and incorporated by reference herein for all pertinent purposes.

E.  The only additional argument advanced in the Motion to Dismiss is that the Trans Shuttle Decision improperly relied on Western Transportation Company v. The People, 82 Colo. 456, 261 P. 1 (Colo. 1927) for the proposition that § 40-7-111, C.R.S., does not deprive the Commission of jurisdiction over the intrastate operations of a carrier on the basis of its contention that it is also providing interstate service.  Angel’s argues that the holding in that case is distinguishable from the factual and/or legal issues involved in this proceeding.  To the contrary, the issues involved in both matters are very similar.

In Western Transportation the State of Colorado had obtained an injunction precluding the subject carrier from providing for-hire, intrastate services without first securing a certificate of public convenience and necessity from the Commission.  The carrier also conducted interstate operations.  

It contended, therefore, that the Commission lacked jurisdiction over any operations it conducted within Colorado.  In rejecting this argument, the court cited the predecessor statute to § 40-7-111, C.R.S, but observed that the State “...does not seek...to prohibit interstate commerce” but, instead, merely seeks to “...prevent the company from engaging in intrastate business without the required license.”  Supra, at 82 Colo. 461-462.  In so ruling, the court observed as follows:  “If the state cannot enjoin a company from transacting an intrastate business when it is doing so without having obtained the certificate required by law, then it is utterly powerless to regulate its highways at all.”  Supra, at 82 Colo. 461.

F. Angel’s effectively makes the same argument in its Motion to Dismiss that was advanced by the carrier in the Western Transportation case; i.e., that its holding of interstate authority and/or its conduct of interstate operations deprives the Commission of jurisdiction to even inquire as to whether any intrastate service it might provide is unlawful.  However, as in the Western Transportation case, the Commission does not seek in CPAN No. 27330 to prohibit any lawful service under Angel’s FHWA authority.  Rather, it merely seeks to prevent Angel’s from engaging in unlawful intrastate service without the required state certificate.  As a result, the Western Transportation holding that the Commission has jurisdiction over such matters has validity here.

G. For all the above reasons, as well as those previously articulated in the Trans Shuttle Decision and the Ethio Shuttle Decision, the Motion to Dismiss must be denied.  

II.
ORDER

H. It Is Ordered That:

1. The Motion to Dismiss filed in the captioned proceeding by Respondent, Mozammel H. Tipu, doing business as Angel’s Transportation, is denied.

2. This Order shall be effective immediately.
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� Angel’s is represented in this proceeding by Mr. Andrade.  Mr. Andrade also represents Trans Shuttle, Inc., and Ethio Shuttle, Inc., in Docket Nos. 01G-218CP and 01G-213CP.
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