Decision No. R01-0046

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 00A-524CP

IN THE MATTER OF THE APPLICATION OF AMERICA 1 LIMOUSINE, LLC D/B/A SHUTTLE USA, 12162 EAST MISSISSIPPI AVENUE, #12087, AURORA, CO  80012, FOR PERMANENT AUTHORITY TO TRANSFER CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY PUC NO. 55363 TO DOUGLAS COUNTY AIRPORT SHUTTLE, LPA, 10851 WEST CENTER AVENUE, LAKEWOOD COLORADO  80226.

RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
KEN F. KIRKPATRICK
DISMISSING APPLICATION

Mailed Date:  January 19, 2001

I. STATEMENT

A. On January 12, 2001, Intervenor Schaefer-Schonewill & Associates, Inc., d/b/a Englewood Express and/or Wolf Express Shuttle (“Wolf”) filed its Motion to Dismiss Application and Alternate Motion in limine.  By this motion, Wolf seeks to have the application dismissed on the grounds that the Applicants failed to properly respond to discovery.  On January 17, 2001, Applicant transferor America 1 Limousine, LLC d/b/a/ Shuttle USA (“Shuttle USA”) filed its Response to the motion, along with its Motion to Dismiss and Request For Phone Conference.  For the reasons set forth below, the Motion to Dismiss filed by Wolf should be granted, and the Motion to Dismiss filed by the Applicant should be denied.

B. Shuttle USA filed a Motion to Dismiss the Intervention, stating that certain discovery had been served upon Wolf and not responded to.  However, no discovery was attached to the motion.  Discovery materials must be filed in connection with discovery motions.  See Rule 77(b)(6) of the Commission’s Rules of Practice and Procedure.  Without being able to view the discovery that is the subject of the motion, the Administrative Law Judge can only deny the motion.  Therefore response time to the motion is waived and it is denied.

C. Applicant seeks a telephone conference in order to “request a continuance based on alleged discovery violations.”
  However, this Commission does not continue matters based on discovery disputes in transportation proceedings.  The Commission’s rules provide a rather stringent remedy for failure to respond to discovery, namely, either dismissal or the granting of a motion in limine.  Therefore there is no need for a telephone conference since a continuance is not a possibility, and the motion for the telephone conference is denied.

Turning to the Intervenor’s Motion to Dismiss, Intervenor has attached copies of the discovery that is the subject of the motion as well as the responses from the Applicants.  The discovery served on the transferor seeks information that concerns the operations under the certificate sought to be transferred in this proceeding.  This information clearly goes to the issues of dormancy and abandonment, which are central to this proceeding.  Transferor has responded to most of the requests for this information by stating that it is irrelevant.  With respect to interrogatory number 13, transferor made a paper offer to exchange trip sheets.  However, this is not responsive to the interrogatory.  The transferor did not respond sufficiently to interrogatories two, three, four, five, eight, nine, 10, 13, 14, or 15.  Most of these go to the issue of dormancy or the issue of abandonment.

D. Under the Commission’s rules, the Administrative Law Judge can either grant a Motion in limine or dismiss the application.  See Rule 77(c)(4) of the Commission’s Rules of Practice and Procedure.  Granting a Motion in limine would preclude the transferor from putting on testimony or evidence establishing any operations for six months prior to the proceeding, consistent with the discovery request.  However, given the complete failure of the transferor to respond to the appropriate discovery requests, the Administrative Law Judge finds that the proper remedy is dismissal.
  

E. In accordance with Section 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

II. ORDER

A.
The Commission Orders That:

1. Docket No. 00A-524CP, being an application of America 1 Limousine, LLC d/b/a Shuttle USA, Aurora, Colorado, and Douglas County Airport Shuttle, LPA, Lakewood, Colorado, is dismissed.  The hearing in this matter scheduled for January 25, 2001 is vacated.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3.
As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� Applicant’s motion at paragraph two. 


� This result probably would ensue from granting a Motion in limine, since the transferor would be hard-pressed to establish that the authority had been actively operated if the Motion in limine were granted. 





6

