
(Decision No. R84-428) 

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

: N THE MATTER OF THE APPLICATION 
lF THE MOUNTAIN STATES TELEPHONE 
\NO TELEGRAPH COMPANY'S PETITION 
·OR DECLARATORY RULING. 

* 

APPLfCATION NO. 36108 

RECOMMENDED DECISION OF 
EXAMINER WILLIAM J. FRITlEL 

April 11, 1984 

Appearances: Coleman M. Connolly, ESQ_, Denver, 
Colorado. for Applicant Mountain 
States Telephone and Telegraph 
Company; 

Tucker K. Trautman, ESQ . • Denver, 
Colorado, for Intervenor Colorado 
State Board of Agr1culture, acting 
on behalf of the State of ColoradO. 
for and behalf of Colorado State 
University, and Intervenor First 
Interstate Bank of Fort Col11ns, N.A.; 

M1lton R. Larson, Assistant Attorney 
General. Denver, ColoradO, for 
Intervenor Colorado State Board of 
Agriculture, acting on behalf of Colorado 
State Un1versity; 

Mark Bender, Assistant Attorney General, 
Denver, Colorado, for the Staff of the 
Conwniss;on; 

Robert M. Pomeroy. Jr., Esq., Denver, 
Colorado, for Intervenor United 
Technologies Corporation; 

William E. Darden lIr, Esq .• Lou1sville, 
Colorado, pro se; 

Victor J. Toth, Esq., Reston, Virg1n1a, 
for Intervenor law Off1ces of Victor J. 
Toth. 

STATEMENT OF THE CASE 

Applicant The MountaIn States Telephone and Telegraph Company 
(Mountain Bell) filed the above-captioned application requesting a 
declaratory ruling from the Commission . Mountain 8e1l requested a ruling 
on the propriety of the installation by Colorado State University of a 
private telecommunIcatIons system on Its campus at Fort Collins, 
Colorado. 

On February 3, 1984, the Commission Issued notice of the 
application to interested persons, firms, or corporatlon~. Intervention 
was granted to the following parties: William E. Darden III, ESQ., 



Colorado State Soard of Agriculture, acting on behalf of the State of 
Colorado for the benefit of Colorado State Unlversity (CSU). First 
Interitate Bank of Fort Col11ns, N.A .• Un1ted Technologles Corporatlon 
and the Law Offices of Victor J. Toth. On March 13, 1984, the attorney 
general entered an appearance for the Staff of the Commlssion. On 
February 23, 1984. Colorado State University f11ed a Motion to Dismlss 
the App11cation. A response was fl1ed by Mountain 8ell on February 27, 
1984. On March 6. 1984, the Commission in Oecis10n No. C84-271 denled 
the Motlon to Dlsmlss and set the matter for hearlng on March 22, 1984, 
at 9 a".m .• in Oenver, Colorado. Hearing commenced on the above date. As 
a prellminary matter, Mounta1n Bell moved to contlnue the hearing f~r the 
reason that it needed additlonal time to review a proposed stipulatlon. 
The motion was granted and the hearlng was contlnued for an additional 
week to March 29. 1984, at 9 a.m., ln Denver, Colorado. The matter was 
heard at thls time by the undersigned Examiner. A document entlt~ed 
·Stipulated Facts" dated March 29. 1984. was submltted by the parties. 
The intervenors who are not s1gnatories to the stipulation, namely United 
Technologies Corporatlon, Willi~m E. Darden III, Esq., and Law Offices of 
Victor J. Toth have no object1on to the stipulation. The stipulation was 
accepted by the Examiner. No witnesses or exhibits were presented at the 
hearing, however, oral arguments were presented by the parties. 
Administratlve notice was taken of Commission Decision No. C83-1454, IN 
THE MATTER OF THE INVESTIGATION Of THE SALE AND RESALE Of INTRASTATE 
COMMUNICATION SERVICES WITHIN THE STATE OF COLORAOO. at the request of 
the Staff of the Commission. No members of the public present at the 
hearing, after 1nquiry, wished to make a statement. Whereupon the 
hearing was clo~ed and the matter was taken under advisement. 

Pursuant to CRS 40-6-109. the Examlner n~ transmits to the 
Comm1ssion the record of said hearing. together wlth a written 
recommended decision. 

FINDINGS OF FACT 

Based upon the stipulation entered hereln, the following are 
found as facts: 

1. The planning for the CSU Telecommunlcations Syste~ 
commenced in August of 1980 with the fonmatlon of a University 
Telecommunications Planning Committee. 

2. In July of 1981. telecommunlcations consultants were hired 
to asslst with the development of system requirements. requests for 
proposals ("RFP-). vendor select10n and system installation. 

3. In October of 1982, a swltch RFP was publlshed, and in 
December of 1982. a cabl~ system RFP was pUblished. 

4. In May of 19B3, CSU entered into an agreement with GTE 
Business Communication 1n the amount of $3,739,491 for two switches, 
7,200 telephone sets, and associated facilities for the private system. 
The maln switch has been delivered and installed and is currently being 
tested. All 7.200 telephone sets have been dellvered. The other swltch 
1s scheduled to arrive March 1, 1984. The ·cut over- date is scheduled 
for Hay 5, 1984. 

5. In June of 1983, CSU entered into an agreement wlth Volt 
Technical Corporation in the amount of $2,421,658 for a cable system and 
associated facl1ities for the telephone system. Work began in June of 
1983, and at present over 80% of the cable system has been installed. 
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6. S1te preparation and building contracts have also been 
entered. Construction of the 4.200 sQuare foot telecommun1cat1on 
fac1l1ty Is complete. The main switch as well as telecommunlcat1on 
personnel are now located In that facl1lty. 

7. On June 1. 1983, the Colorado State Board of Agriculture 
Issued Cert1f1cates of Partlclpatlon In the amount of $9.640.000 to 
f1nance the CSU telephone system. 

8. 
terml nate Its 
Subsequently, 
colnclde with 

On July 1, 1983. CSU gave notice to Mountain Bell to 
contract w1th Mountain Bell effective July I, 1984. 
the term1natlon date has been moved up to May S. 1984, to 
the SCheduled cut-over date. 

9. 
amounts: 

As of February 9, 1984. CSU has expended the following 

GTE Contract 
volt Contract 
Site Contracts 
Consulting 
Miscellaneous 

Total 

$2, Hi8 ,138 
$1,701,020 
$ 384,000 
$ 152.980 
$ 323.543 
$4,729,681 

10. After cut-over In May. 1984, CSU desires, or may desire as 
explalned ln Paragraph 11, [of these findings of fact] to provlde service 
to the following persons at facilities an the CSU campus In the fo11owing 
manner. 

(a) CSU admln1stratlve and faculty employees. These 
employees were formerly provided service through 
Mountain Bell's spectal school centrex services. 

(b) Resldents of CSU student dormitorles. These 
1nd1v1duals were formerly prov1ded servlce through 
Mountaln 8ell's speclal school centrex servlces. 

(c) Res1dents of two res1dentlal complexes owned by 
CSU and located on lts campus that have been 
deslgnated as DMarr1ed Student Housing." These 
Indlvlduals are now served by Mountain Bell fro~ 

its Fort Collins central offlce under the Company's 
resldentlal serv1ce tarlff offerlngs. 

(d) Four Federal government agenc1es (namely. the Unlted 
States Departments of Agr1culture, Commerce, Defense, 
and Inter'or), which lease and use space on the CSU 
campus In 17 different locations. Because CSU ls a 
land-grant university, these federal employees are 
affiliated with the faculty and perform many of the 
same functlons performed by CSU employees, includlng 
teaching and research. These federal employees 
presently are provlded telephone servlce through the 
federal government under Tarlffs denominated Federal 
Telephone Servlce Tar1ffs. 

(e) Three private buslness (namely. a florlst, a travel 
agency, and a halr stylist) that lease space 1n the Lory 
Student Center. These businesses are presently 
prov1ded servlce by Mountain Bell from Its Fort Co111ns 
central off1ce under the Company's buslness service 
tariff offerings. 
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The CSU telephone system, as proposed, w111 provide communications 
services from any telephone on the system to any other telephone on the 
system. In addit10n, the CSU system, as proposed, will provide 
communicat10ns services between any telephone on the system and any 
telephone not on the system. 

11. CSU desires to provide the services to those persons 
descr1bed in Paragraphs 10(a), 10(b), and 10(c) (conta1ned 1n Findings of 
Fact No. 10 above] at the cut-over in May 1984. With regard to the 
services to those entities described In Paragraphs 10(d) and 10(e) 
(contained In Findings of Fact No. 10 above] after cut-over in May 1984 
Mountain Bell will continue to provide service to the four Federal 
government agencies and to the three private businesses In the Lory 
Student Center. CSU anticipates, however, that these entitles could also 
be served by the CSU sYitem If they would so choose. 

12. After cut-over In May 1984, Mountain 8el1 will also (a) 
provide CSU trunk lines that will terminate in the CSU system switching 
machine; and (b) continue to provide coin-operated telephone on the CSU 
campus using its cable as necessary. 

13. CSU proposes to provide the telephone and local exchange 
services on the CSU system without surcharge or mark-up of such services 
for profit. Long distance services will he itemized and billed to the 
Individual users but not surcharged or marked up for profit. 

14. To the extent necessary, CSU has agreed to provide Mountain 
8e11 access to the campus through use of the CSU cab1. pairs without cost 
to Mountain 8ell. likewise, CSU has agreed to provide cable pairs 
without cost to Mountain Bell for coin-operated telephone service on 
campus, If necessary. 

DISCUSSION 

Applicant Mountain Sell herein requests a declaratory ruling 
concerning the proposed private telephone system of CSU which would serve 
university-related parties on the CSU campus. Mountain Bell requests 
that the Commission 1ssue a ruling addre~slng two Questions concerning 
the CSU syst~. namely, the status of all parties or entitles who could 
lawfully be included on the CSU system including the three private 
businesses and the federal government agencies described above, and, 
secondly, whether the services offered to all parties or entities on the 
system constitute resale of services. Mountain Bell argues that the CSU 
case herein presents an opportunity for the Commission to delineate the 
relationships that must exist between the parties or entities served by 
the system and the owner of the private system, and to issue guidelines 
relating to these relat10nsh1ps for the lawful inclusion on the system. 
Mountain 8e11 further urges that a determination should be made pursuant 
to the facts of this case concerning the extent that calls made on the 
CSU system to the Fort Collins local exchange and calls made outside the 
Fort Collins calling area within Colorado constitute resale of local 
exchange and toll services. Such determination argues Mountain 8ell, 
would provide guidance to Mountain 8e11 and other 1nterested parties. 
Interveno~ CSU and the Staff of the Commission argue that Mounta1n Bell 
seeks general guidelines of general applicability. CSU and Staff contend 
that a decision in this case should be strictly limited to the stipulated 
facts describing the parties to be placed on the system and the decision 
herein should not address principles of general app11cabl11ty involving 
relationships beyond the parties or entitles to be served. 

The request of Mountain 8ell for a broad ruling In this case 
should not be granted. The Instant case as postured concerns only the 
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csu system with the part\e~ to be included on the system as lndlcated In 
the stlpulatlon. It Is not, as CSU points out. a rulemaklng or generic 
proceedlng, with extensive partlclpation by interested parties. Any 
guidelines of general applicability should be reserved for a generic or 
rulemaklng proceeding and not in the lnstant case. 

Turnin9 now to the ultimate issues 1n thls case, the question 
presented ls does the proposed private telecorrrnunlcations system. as 
proposed by CSU and limited by the Stipulation of Facts. constitute 
public utl11ty service or resale of service under the law and rules and 
regulations of the Commlss10n? 

CSU proposes to serve only its faculty. students and employees 
located in University-owned facilities within the confines of the CSU 
campus. Under the term~ of the stipulatlon, CSU will not serve 
non-university entitles such as the three prlvate buslnesses located on 
campus or the Federal government agencies. Mountain 8ell wl11 continue 
to serve these buslnesses and agencles. CSU, by providing private 
service as above described, is not a public utility slnce lt is not 
offering servlce to the general public lndiscrlminately. In order for an 
entity to be clothed with the status of a public utillty, It must offer 
itself as willing to serve all members of the general public, and It must 
dedicate its service to the public use. The Clty of Englewood v. Clty 
and County of Denver, 123 Colo. 290, 229 P.2d 661 (1951); Parrish v. 
Publ1c Utillties Connlssion. 134 Colo. 192, 301 P.2d 343 (1956); Public 
Utllities Commission v. Colorado Interstate Gas Company, 142 Colo. 361, 
351 P.2d 241 (1960); Cady v. City of Arvada, 31 Colo. App. 85, 499. P.2d 
1203 (1972). 

The next question presented in this case is whether CSU, by Its 
proposed telephone system, 1s a reseller of telephone service, The 
Commission in Dec1sion No. C83-1454, Issued September 13, 1983. has 
adopted the FCC definition of -re~ale· as: 

-An activity wherein one entity subscr1bes to the 
communications services and facll1tles of another 
entity and then reoffers communications services and 
fac111ties to the public (with or wlthout 'add1ng value ' ) 
for profit.· 

The Comm1~slon has also 1n Dec1s10n No. C82-1928 and C82-l925 
defined "resale" as an entity charg1ng more or less than the certificated 
supplier of uti11ty service. The proposed CSU service does not 
constltute resale under the above def1nltions slnce CSU will not lncrease 
or reduce the cost of service. Consequently, CSU will not be a reseller 
of intrastate telecommunicat10ns serv1ces. 

CONCLUSIONS 

1. The Comnlss10n has jurisdiction over the parties and the 
subject matter of th1s action. 

2. The CSU telephone system as proposed in Find1ngs of Fact 
No. lO(a), (b), (c), and No. 11 above does not constltute public util1ty 
service. 

3. The CSU system as proposed ln Flnd1ngs of Fact No. lO(a), 
(b), (c), and No. 11 above does not constitute resale of telephone 
service. 

4. Pursuant to CRS 40-&-109(2), it 1s recommended by the 
Examiner that the Comm1ss10n enter the follow1ng declaratory ru11ng and 
order. 
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ORO E R 

THE COMMISSION ORDERS THAT: 

1. The CSU telephone system as described 1n Findings of fact 
No. lO(a), (b), (c), and No. 11 above does not const1tute public ut1lity 
servi ce. 

2. The CSU system as proposed ln Flnd1ngs of Fact No. lO(a), 
(b), (c), and No. 11 above does not constItute resale of telephone 
servlce. 

3. The F1ndings and Conclusions contalned in this case should 
not be construed by the parties to lndlcate Comm1ss10n approval of other 
telephone systems. 

4. Mountaln 8ell will maintain lts separate telephone cable 
system on the campus of Colorado State Unlverslty and provide telephone 
service to all lndependent bus1nesses whlch lease space ln the lory 
Student Center, a universlty facll1ty. Mounta1n Se'l wlll also contlnue 
to prov1de Federal telephone serv1ce to the Federal agencles and contlnue 
to provide coln-operated telephone service at CSU. 

5. This Recommended Dec1s10n shall be effectlve on the day it 
becomes the Oecislon of the Commlsslon, if such be the case, and is 
entered as of the date hereinabove set out. 

6. As provided by CRS 40-6-109. coples of thls Recommended 
Oecis10n shall be served upon the parties, who may f1le exceptions 
thereto; but lf no exceptlons are filed w1th1n twenty (20) days after 
servlce upon the parties or w1thin such extended period of tlme as the 

.. Comm1ss10n may author1ze ln wr1ting (coples of any such exten~ion to be 
. served upon the parties), or unless such Dec1sion 1s stayed w1thln such 
tlme by the Comm1ss10n upon its own motion, such Recommended Oeclslon 
shall become the Decision of the Co~lss10n and subject to the provlsions 
of C RS 40-6-114. 
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THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 
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