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STATEMENT AND FINDINGS OF FACT 

I. HISTORY OF PROCEEDINGS 

On April 2, 1984, The Mountain States Telephone and Telegraph 

Company (Mountain Bell) filed Application No. 36247 seeking the 

Commission1s approval of the transfer of certain of its assets pursuant 

to § 40-5-105, C.R.S. In fact, Mountain Bell, on January 1, 1984, prior 

to the filing of this application, had transferred certain assets 

associated with the publishing of telephone directories (directory 

assets), to Landmark Publishing Company (Landmark). Landmark is a 



wholly-owned subsidiary of U S West Inc. l The~e assets, and the net 

book value associated with them on a total Mountain Bell company basis 

were as follows: 

Cash (Account 113) 
Building (Account 212) 
PBX and Station Equipment 

(Accts. 234 and 231) 
Office Equipment and Computers 

(Account 261) 
Motor Vehicles 
Computer Software Related to 

Directory Yellow Pages 

TOTAL 

$56,300,000.00 
2,613,000.00 

2,738,000.00 

2,977,000.00 
6,000.00 

-0-

$64,634,000.00 

Mountain Bell sold and assigned the foregoing assets to 

Landmark, but did not seek this Commission's authorization of the 

transfer prior to effecting the transfer of assets, nor did Mountain Bell 

seek prior authorization of this Commission with possible terms and 

conditions attached to the transfer. 

At the time Mountain Bell transferred its directory assets to 

Landmark, it roeceived in exchange a .56 share of Landmark stock. 

Landmark has one share of stock, and thus Mountain Bell for an instant 

controlled 56% of Landmark. Mountain Bell declared a dividend of the .56 

share of Landmark stock to Mountain Bell's then shareholder, U S West, 

payable on January 3, 1984. 

Notice of Application No. 36247 was given by the Executive 

Secretary of the Commission to all interested persons, firms or 

corporations on April 18, 1984. 

1 U ~Wegt Inc. (U S West) is a publicly-held corporation organized and 
existing under the laws of the state of Colorado with its principal 
place of business located in Englewood, Colorado. U S West was 
incorporated on September 22, 1983 and it is the sole shareholder of 
Mountain Bell Holdings Inc., a Colorado corporation. Mountain Bell 
Holdings, Inc., which was incorporated in Colorado on June 14, 1984, 
is the sole shareholder of Mountain Bell. Landmark Publishing 
Company, which was incorporated under the laws of the state of 
Colorado on October 14, 1983, is the parent company of U S West 
Direct Company (U S West Direct). U S West Direct is also a Colorado 
corporation which was incorporated on October 14, 1983 and has its 
principal place of business located in Aurora, Colorado. The 
foregoing information is common knowledge of which the Commission 
takes official notice pursuant to Rule l4N of its Rules of Practice 
and Procedure. 



On May 30, 1984, the Commission entered Decision No. C84-620 

setting Application No. 36247 for hearing to begin on August 23, 1984. 

Decision No. C84-620 also set forth certain procedural requirements and 

further provided that any person, firm or corporation desiring to 

intervene as a party in Application No. 36247 should file a motion to 

intervene with the Commission on or before June 27, 1984, and should 

serve a copy of its motion on Mountain Bell or its counsel of record or 

both. The Commission also initially set Mountain Bell's application for 

hearing to begin on August 23, 1984; subsequent developments resulted in 

the initial hearing date being postponed until May 22, 1985. 

On May 1, 1984, the Colorado Municipal League (League) moved to 

intervene, which request was granted by executive ruling of the 

Commission on May 31, 1984. 

On June 6, 1984, the Commission by notice vacated the hearing 

that had previously been scheduled for August 23, 1984, and reset the 

same for September 6 and 7, 1984. 

On June 21,1984, the Staff of the Public Utilities Commission 

(Staff), through its counsel, entered its appearance in Application No. 

36247. 

On June 21, 1984, the League filed a Motion to Require Prefiling 

of Written Direct Testimony in question and answer form and for a 

prehearing conference to establish procedural dates. By Decision No. 

C84-788, dated July la, 1984, the Commission granted the League's motion 

and set a prehearing conference for July 23, 1984. By the same decision, 

the Commission vacated the hearing dates of September 6 and 7, 1984. 

On August 10, 1984, Hearings Examiner William J. Fritzel entered 

Decision No. R84-881-I, a procedural order which, inter alia, set the 

hearing dates for this application for December 12, 13, and 14, 1984. 

Examiner Fritzel's order also established other dates for discovery and 

theprefiling of testimony and joint or partial stipulations as to issues. 
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On August 27, 1984, Mountain Bell filed a IVlotion to Amend, 

seeking Commission authorization to amend its application to reflect 

certain recent developments. 

Mountai n Bell stated in Paragraph No. 18 of its amended 

application tha't on January 1,1984, it had transferred certain assets 

associated with the publishing of directories to Landmark Publishing 

Company in the total amount of $64,634,000. Of that amount, $56,300,000 

was cash to be used as cash working capital. In Paragraph No. 24 of its 

amended application, Mountain Bell stated that the $56.3 million of cash 

working capital, which was transferred on January 1, 1984, was the result 

of an estimate. In Paragraph No. 25 of its amended application, Mountain 

Bell alleged that subsequent events caused U S West Direct (which is the 

parent company of Landmark Publishing Company) and Mountain Bell to 

believe that the $56.3 million estimate was larger than necessary. 

Consequently, on August 1, 1984, U S West Direct transferred to Mountain 

Bell $16.925 million, together with $949,492 as compensation for the use 

of the $16.925 million for the first seven months of 1984. 

On August 30, 1984, the League filed a response entitled 

Response Filed by Colorado Municipal League to Motion to Amend. In its 

response, the League stated that it had no objection to Mountain Bell 

using the most recent data in its application, including data relating to 

the true-up. However, the League did oppose the deletion in Mountain 

Bell IS proposed amended application of an entire section which had 

appeared in the original application entitled "Suggested Procedure. 1I In 

its statement of the suggested procedure, Mountain Bell indicated that 
\ 

this proceeding IIcould also be employed to examine the impact of the 

structural separation on Mountain Bell's 1984 results. II Mountain Bell 

also stated, as follows, in Paragraph No. 26 of its original application: 
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In the opinion of Mountain Bell, a proceeding paralleling 
I&S Docket No. 1655, and considering both the asset 
transfer and the impact of the structural separation of 
Mountain Bell's 1984 intrastate Colorado operating 
results will provide the most efficient, effective, and 
sensible means of bringing these matters to the attention 
of the Commission. 

The League indicated that it agreed with the statement contained 

in Paragraph No. 26 of Mountain Bel1's original application. The League 

contended that Mountain Bell should be permitted to amend its original 

application only to the extent that the application contains data 

relating to recent developments. That position would require adherence 

to the suggested procedure set forth by Mountain Bell in Paragraphs No. 

22 through 27 of its original application. 

On August 31, 1984, the Staff filed a Motion for Extension of 

Time in which to File a Response to the Motion of Mountain Bell for Leave 

to File an Amended Application which was granted on September 11,1984, 

by the Commission, in Decision No. C84-l033, to September 17, 1984. 

On September 17, 1984, the Staff filed a Response and Objection 

to Leave to File Amended Application, which was directed to Mountain 

Bellis motion. 

On September 21, 1984, the Commission entered Decision No. 

C84-1068 which granted Mountain Bell's Motion to Amend Application No. 

36247 pursuant to the terms and conditions set forth in the decision. In 

that decision, the Commission stated, in part, as follows: 

The Staff of the Commission has undertaken, on behalf of 
the Commission, an audit of the figures that were used by 
Mountai n Bell in its ori gi nal app1 i cati on. The Staff, as of 
this time, has not had the opportunity to audit the figures 
which have been used by Mountain Bell in its amended application. 

Basically, the Commission must determine whether or not 
conceptually the transfer of assets from Mountain Bell to U S 
West Di rect "i n connecti on wi th di rectory adverti si ng is in the 
public interest and should be approved. If an affirmative 
determination of that issue is made by the Commission, it is 
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also necessary for the Commission to determine·whether the 
particular dollar value of the asset transferred is 
reasonable. ~ A possible third determination may involve 
whether or not conditions should be imposed upon the 
transfer of assets. It shoul d be noted that Appl ication 
No. 36247 is an "after the factll application for approval 
of a transfer which, iii fact, has already occurred. The 
correct procedure, of course, would have been to obtain 
Commission authorization for the transfer of assets, 
pursuant to CRS 40-5-105, prior to the execution of the 
transfer itsel f. In these unusual circumstances, the 
Commission believes that it is incumbent upon it to proceed 
with Application No. 36247 as expeditiously as possible. 
As can be seen by an abbreviated recitation of the . 
procedural history, hearings have already been delayed from 
August to September to December of 1984. Accordingly, the 
Commission believes that it is appropriate to proceed on 
with the within application, as originally filed, pursuant 
to procedural dates that have already been established by 
Examiner Fritzel's order contained in Decision No. 
R84-881-I, dated August 10, 1984. We shall so order. 

Notwithstanding the fact that the Commission believes it is 
appropriate for Mountain Bell to proceed on its original 
application within the time frames established prior to the time 
it filed its motion for leave to amend its application, we shall 
also allow Mountain Bell to amend it~ application to take into 
consideration the new financial figures which it sets forth in 
its amended application. However, hearings with respect to the 
amended application of Mountain Bell will be held sometime in 
the early part of 1985 and a final decision with respect to 
Mountain Bell's application, as amended, will be deferred until 
hearings both with respect to the original application 
(presently set for December 12, 13, and 14, 1984) and hearings 
with respect to Mountain Bell's amended application to be set 
sometime in the early part of 1985 are concluded. Specific 
procedural dates with respect to the amended application phase 
will be set forth in a subsequent order of the Commission. In 
the meantime, we shall order the Staff of the Commission to 
commence an audit of Mountain Bell's financial data in 
connection with the figures set forth in its amended 
application. We shall expect Mountain Bell to cooperate fully 
with the Staff so that the audit of the amended application 
figures can proceed in due course and in an expeditious fashion. 

So that there can be no misunderstanding, the Commission 
desires to state that Mountain Bell and the parties shall 
proceed both in the hearings on the original application and in 
the hearings on the amended application to examine the impact of 
the structural separation on Mountain Bell's 1984 results. 
On September 14, 1984, the Office of Consumer Counsel (OCC) 

filed a petition for intervention, which petition was granted by 

executive ruling of the Commissio~ on October 2, 1984. 2 

2 Although the petition for intervention of the Office of Consumer 
Counsel was late-filed, it was granted inasmuch as the Office of 
Consumer Counsel which was established pursuant to Article 6.5 of 
Title 40, C.R.S., did not come into existence until July 1,1984 and 
for the further reason that the Office of Consumer Counsel indicated 
that it would accept the record and all matters pertaining to 
Application No. 36247 as they existed at the time of its 
intervention. 

6 



On September 21,1984, the OCC filed a motion for an order to 

show cause and for a continuance pending the retrieval of directory 

publishing assets •. In essence, the OCC alleged that Mountain Bell had 

violated § 40-5-105, C.R.S., by transferring directory assets from 

Mountain Bell to another entity without having first secured approva lof 

the Commission pursuant to the foregoing statutory section. The OCC 

further alleged that the Commission and its Staff were in the untenable 

position of having to review for approval, in this application, a 

transaction which had already occurred, and that, more accurately, the 

Commission was being asked to ratify an illegal, and therefore void, 

transaction. Accordingly, the OCC in its motion requested that the 

Commission continue the evidentiary portion of Application No. 36247 

pending the return of directory assets to Mountain Bell, and that the 

Commission institute a show cause proceeding and order to Mountain Bell 

to expedite the return of these assets. 

It would be well to note that this Commission has referred a 

number of procedural matters concerning the on-going litigation in this 

application to one or more of its hearings examiners for determination. 

A variety of motions have been filed by the parties relating to 

discovery, procedural dates, continuances, etc. which have been ruled 

upon by one or more of the Commission's hearings examiners, or by the 

Commission itself. 

On September 25, 1984, U S West Direct filed a pleading entitled 

Motion for Leave to Enter Limited Appearance and Response to Motion to 

Compel Discovery filed by the League. The League, on September 19, 1984, 
\ 
had filed a motion to compel discovery, which motion was directed to U S 

West Direct to answer certain discovery" requests made during a deposition 

taken on September 10, 1984. On September 26, 1984, Hearings Examiner 
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Robert E. Temmer entered Decision No. R84-1098-I, dealing with the 

Leaguels motion to compel discovery. In the course of that decision, 

Hearings Examiner Temmer indicated that the motion for leave to enter 

limited appearance, which had been filed by U S West Direct was granted 

as a preliminary matter. 

On October 1, 1984, the League filed a response in support of 

the motion which had been filed by the OCC on September 21,1984. No 

response to the OCC was filed by Mountain Be1l or the 'Staff. 

On October 10, 1984, the Commission entered Decision No. 

C84-ll48 in which it denied the OCCls motion. The Commission pointed out 

in that decision that a lawsuit had been instituted in the Denver 

District Court, The People of Colorado, ex rel Duane Woodard, Attorney 

General of the State of Colorado vs. The Mountain States Telephone and 

Telegraph Company, U S West, Incorporated, Landmark Publishing Company 

and U S West Direct (Civil Action No. 84 CV 8902) in which the same 

substantive relief was being sought which the OCC was suggesting could be 

obtained from a Commission-instituted show cause proceeding against 

Mountain Bell. The Commission pointed out that it did not perceive any 

advantage in pursuing two parallel courses of action simultaneously and 

in fact wished to avoid any delay which might result. 3 

3 Pursuant to § 40-7-104, C.R.S., on September 13, 1984 the Attorney 
General of Colorado instituted Civil Action No. 84 CV 8902 in the 
Denver District Court against Mountain 8ell in which he sought a 
court order directing the return of directory assets to Mountain 
Bell which had been transferred to Landmark on January 1,1984 and 
fO,r an accounting of the revenues, with interest, associated 
therewith. On January 22; 1985, Judge Warren O. Martin granted a 
motion filed by Mountain Bell to stay proceedings in Application No. 
36247. 

On April 18, 1985, Senior District Judge Henry E. Santo (sitting in 
lieu of Judge Martin) ruled that the Colorado Public Utilities 
Commission had jurisdiction over the directory assets of Mountain 
Bell and that § 40-5-105, C.R.S., requires Commission approval 
before an asset transfer can be accomplished. On April 18, 1985, 
Senior Judge Henry E. Santo also terminated the stay of proceedings 
on Application No. 36247 before the Commission which had been 
entered by Judge Warren O. Martin. The litigation in Civil Action. 
No. 84 CV 8902 has not been concluded, as of this date, inasmuch as 
Judge Santo's order addressed only the jurisdictional issue of 
whether Mountain Bell IS transfer of assets required Commission 
approval pursuant to § 40-5-105, C.R.S. 



On December 12, 1984, Hearings Examiner William J. Fritze1 

entered Decision No. R84-l451-I, vacating the hearing dates of December 

12, 13, and 14, 1984, and rescheduling the matter for January 23, 24, and 

25 and January 30, 31, and February 1,1985. Decision No. R84-l451-1 

also denied a motion that had been filed by Mountain Bell to continue the 

hearing in Application No. 36247 to a time after the Denver District 

Court ruled on the merits in Civil Action No. 84 CV 8902. However, as 

indicated, in footnote 3, Judge Warren O. Martin of the District Court 

entered a stay of Commission proceedings in this Application on January 

22, 1985. Judge Martin's stay was in effect until April 18, 1985 when it 

was terminated by Senior Judge Henry E. Santo. 

After the Denver District Court stay was. terminated by Senior 

Judge Santo, the Commission, by notice, reset the hearings on this 

matter to begin on May 22, 1985. Hearings did commence on May 22, 1985 

. and were concluded on May 30, 1985. 

On May 22, 1985, Mountain Bell orally moved to amend the 

procedural order which had been entered by the Commission on September 

21, 1984 in Decision No. C84-1068. Mountain Bell proposed that the 

Commission proceed with the hearings on Mountain Bell IS amended 

application on May 22, 1985. The Staff objected on the basis that the 

September 21,1984 order specifically provided that the hearings which 

had originally been scheduled to begin on December 12, 1984, were for the 

purpose of considering Mountain Bell's original application, not its 

amended application. The Staff position was that the Court stay of 

Commission proceedings in Application No. 36247 merely froze the 
\ 

Commission's order as contained in Decision No. C84-l068, and that the 

subsequent termination of the stay by Judge Santo merely unfroze that 

order so that the May 22, 1985 hearing would stand in the same posture as 

the hearing previously scheduled for December 12, 13, and 14, 1984, which 

concerned Mountain Bell 'sorigina1 application, not its amended 
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application. The Commission from the bench denied Mountain Bell's motion 

to amend the Commission's procedural order. 

The presentation of direct testimony and cross examination of 

Mountain Bell witnesses Irene G. C~avira and Paul Spieker took place on 

May 22 and May 23, 1985. 4 The presentation of direct testimony and 

cross examination of League witnesses Matityahu Marcus and 

Richard W. LeLash and Staff witnesses William A. Steele, Philip Temmer, 

and Robert Ekland took place on May 23, 1985. The presentation of direct 

testimony and cross examination of Staff witness Carl Hunt took place on 

May 23 and May 24, 1985. The presentation of direct testimony and cross 

examination of Staff witness Diane Wells took place on May 30, 1985. 

At the close of the evidentiary hearing on May 30, 1985, 

Mountain Bell made an offer of proof by submitting a stipulation which 

had been entered in the Denver District Court litigation as Offer of 

Proof Document No.1, the testimony of Keith Galitz as Offer of Proof 

Document No.2, the deposition of Eugene P. O'Neil as Offer of Proof 

Document No.3. 

At the close of the evidentiary hearing on May 30, 1985, four 

motions by Mountain Bell were taken under advisement by the Commission: 

1. A renewed motion to supplement the record by admitting the 

Denver District Court Stiplation. 

2. A motion for an order to set future hearing dates on 

Mountain Bell's amended application. 

3. A motion to receive into evidence Miscellaneous Exhibit 

No.3, which is a decision of an administrative law judge 

of the New York Public Service Commission; and 

4 As has been the practice in major utility cases, the direct and 
rebuttal testimony of various witnesses was prefiled with the 
Commission in question and answer format. An exhibit list, including 
prefiled testimony which was marked as exhibits, is appended to the' 
Commission's decision as Appendix A. 
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4. A motion to dismiss for lack of jurisdiction over the 

transfer of the publishing line of business assets 

(sometimes referred to herein as directory assets). 

Rulings on these motions are made by this decision and order. 

At the close of the evidentiary hearing on May 30, 1985, the 

Commission indicated that the parties had the option to file statements 

of position and proposed findings of fact on or before June 6, 1985. 

Statements of posi ti on or proposed findi ngs of fact or both were 

filed on or before June 6, 1985 by Mountain Bell, the OCC, the League, 

and the Sta ff 0 

Submission 

This matter has been submitted to the Commission for decisi~n. 

Pursuant to the provisions of the Colorado Sunshine Act of 1972, C.R.S. 

24-6-401, et ~., and Rule 32 of the Commission's Rules of Practice and 

Procedure, the subject matter of this proceeding was placed on the 

Commissionls June 11,1985 open meeting agenda. The matter was discussed 

at the open meetings on June 11 and 14, 1985; the decision was entered by 

the Commission on June 14, 1985. 

II. MOUNTAIN BELL MOTIONS 

As indicated above, the Commission on May 30, 1985, took four 

Mountain Bell motions under advisement. We find that all four M,ountain 

Bell motions should be denied. 

A. Motion to Supplement the Record. 

With respect to Mountain Bell IS motion, originally made in 
\ 

writing on May 15, 1985, and orally renewed on May 30, 1985, to 

supplement the record in this proceeding by ad~itting the stipulation 

between the Commission and Mountain Bell which was entered in the Denver 

District Court Case No. 84 CY 8902, the Commission find~ that this motion 

should be denied. In its original written motion, Mountain Bell argued 

that the Denver District Court stipulation was, an admission by the 

Commission and also was admissible under the doctrine of collateral 

estoppel. During the course of the hearing, Mountain Bell orally 

abandoned the theory of collateral estoppel. 
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Mountain Bell continues to believe that the Denver District 

Court stipulation is an admission by the Commission which should be 

admitted in Application No. 36247. The Commission will not make a 

semantic argument about whether the real party-in-interest-p1aintiff in 

the Denver District Court action is the Attorney General of the State of 

Colorado or the Commission. Whether the rea1-party-in-interest is the 

Attorney General or the Commission is irrelevant. What is important and 

clear, however, is that the Commission is not a party in Application No. 

36247 but is a constitutional and statutory agency of the State of 

Colorado charged with the responsibility of making the initial 

administrative determination of whether Application No. 36247 is in the 

public interest and should be granted or denied. Mountain Bell orally 

argued that "part" of the Commission, as an institution, is a party in' 

this Application inasmuch as the Staff of the Commission is a party 

participant in this docket. Mountain Bell's legal position is 

untenable. Section 40-2-101, C.R.S., specifically states that the Public 

Utilities Commission consists of three members who shall be appointed by 

the Governor with the consent of the Senate. Accordingly, it is quite 

clear that the Commission consists of its three appointed members and not 

its three appointed members together with its Staff. Commission 

employees IIdevote their entire time to the service of the Commission" 

(§ 40-2-104, C.R.S.); Commission employees are not IIpart" of the 

Commission. 
, 

\ There is not an identity of parties in the Denver District Court 
<-

litigation, and the parties who are appearing before the Commission in 

this Application. The Staff of the Commission was not a party in the 

Civil Action No. 84 CV 8902 in the Denver District Court. It has entered 

its appearance as a party to Application No. 36247. The League and the 

OCC were not parties in the District Court litigation or to that 

stipulation. The stipulation that was entered in the Denver District 

Court proceeding was between the Commission and Mountain Bell. 

12 



Accordingly, Mountain Bell's argument that the Denver District Court 

stipulation is an admission against the Commission in this proceeding in 

which the Commission is not a party and, as such, should be admitted in 

Application No. 36247 is not well founded. 

On August 10, 1984, Hearings Examiner William J. Fritzel entered 

Decision No. R84-882-I which provided that the prefiled testimony of 

Mountain Bell was to be filed on or before August 27, 1984. Mountain 

Bell's motion to supplement the record is a drastic departure from that 

procedural directive, and Mountain Bell did not establish that the facts 

which it desired to place into the record via the Denver District Court 

stipulation were facts that were not known, or could not have been known, 

prior to the time it was required to file its direct case. Procedural 

fairness to the League, the OCC, and the Staff of the Commission, who 

were not parties to the Denver District Court stipulation, dictates that 

a 1ast-minute supplementation of its direct case, some nine months after 

its direct case was to have been pre-filed on August 27, 1984, should not 

be permitted. 5 

5 Mountain Bell in its statement of position alleges procedural 
unfairness because the Commission would not permit Mountain Bell to 
submit the testimony of Mr. Galitz, who would testify as to the 
nature of the publishing business and the relationship between 
Mountain Bell and U S West Direct, together with the testimony of 
Mr. Eugene 0lNei1 who would testify as to the financial records of 
U S West Di recto Mountai n Bell all eges that the Commi ssion IS 
refusal to permit it to put on the testimony of Mr. Galitz and Mr. 
0lNei1 precluded it from presenting a comprehensive case to the 
Cornmi ssion. Mountai n Belli s posi tion is wi thout meri t. Mountai n 
ae11 has cited no authority for the proposition that a proponent in 
aproceedi ng can supp1 ement its case from time to time as the case 
proceeds through litigation. In fact, Mountain Bell was permitted 
to supplement the testimony of Ms. Chavira and Mr. Spi"eker with 
testimony prefi1ed on January 16, 1985, entitled Rebuttal A and 
Rebuttal B, and the testimony filed by Mountain Bell witnesses 
Chavira and Spieker addressed not only Mountain Bell IS original 
application, but also its amended application. Contrary to Mountain 
Be11's assertion, made on page 7 of its statement of position, the 
supplementation of Staff testimony by Staff witness Wells was in 
response to Ms. Chavirals rebuttal testimony, and likewise the 
testimony filed by League witness LeLash dealt with rebuttal 
testimony filed by Ms. Chavira. The attempt by Mountain Bell to 
introduce two new wi tnesses I di rect testimony, namely that of Mr. 
Ga1itz and Mr. OINeil, would have directly violated the Commissiort's 
procedural order when, as indicated above, Mountain Bell made no 
showing whatsoever that the additional testimony would deal with 
facts that it did not know or could not have known at the time "it 
was required to file its direct case. 
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B. Motion to Set Hearing Dates. 

Likewise the Commission finds that Mountain Bell's motion to set 

hearing dates on Mountain Bell 's amended application should be denied. 

The reasons are twofold. First of all, the Commission made it very clear 

in its Decision No'. C84-1068, dated September 21, 1984, that its initial 

determination with respect to Mountain Bell's application was the 

conceptual issue of whether or not the transfer of assets from Mountain 

Bell to US West Direct in connection with directory advertising is in 

the public interest and should be approved. In that decision, the 

Commission further stated that if an affirmative determination of that 

issue were to be made by the Commission, it would then be necessary for 

the Commission to determine whether the particular dollar value of the 

assets transferred was reasonable, and that a possible third 

determination might involve whether or not conditions should be imposed 

upon the transfer of assets. For reasons which will be delineated in 

this decision, the Commission finds that the transfer of assets from 

Mountain Bell to U S West Direct is not only not in the public interest, 

but is contrary to the public interest, and that accordingly Application 

No. 36247 should be denied. Since the Commission both for non-financial 

reasons, as well as financial reasons, has determined on the record 

already made that the transfer of assets is not in the public interest, 

the issue of further hearings in this application, even as amended, has 
\ 

become 1000 t. 

There is a second reason why the Commission is denying Mountain 

Bell's motion to set further hearing dates with respect to its 

application. Mountain Bell stated in paragraph No. 18 of its amended 

application that on January 1,1984, it transferred certain assets 

associated with the publishing of directories to Landmark in the total 

amount of $64,634,000. Of that amount, $56,300,000 was cash to be used 

as cash working capital. In Paragraph No. 24 of its amended complaint, 

Mountain Bell states that the $56.3 million of cash working capital, 
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which was transferred on January 1, 1984, was the result of an estimate. 

In Paragraph No. 25 of its amended application, Mountain Bell contends 

that subsequent events have caused U S West Direct (which is the parent 

company of Landmark) and Mounta'in Bell to believe that the $56.3 million 

est"imate was 1 arger" than necessary, and as a resul t on August 1, 1984, 

U S West Direct transferred to Mountain Bell $16.925 million together 

with $949,492 which was also transferred as compensation for the use of 

the $16.925 million for the first seven months of 1984. 

The foregoing financial information, as set forth in Mountain Bell's 

amended application, was 'incorporated into the pref'iled test'imony of 

Mountain Bell witness Chavira. The Staff moved to strike Ms. Chavira's 

testimony on the grounds that it incorporated data pertaining to the 

amended application as distinguished from the original application. The 

Commission denied the Staff's motion and permitted Mountain Bell to 

proceed with Ms. Chavira's pre-filed direct and rebuttal testimony, 

notwithstanding the fact that the testimony also dealt with Mountain 

Bell's amended application. Likewise, the Commission admitted Mountain 

Bell witness Spieker's pre-filed direct and rebuttal testimony. 6 At 

the same time, the Commission determined that Mountain Bell would not be 

permitted to supplement the record with the Denver District Court 

stipulation or with new testimony. Mountain Bell claims that the 

Commission's refusal to let it supplement the record with the Denver \ "" 

District Court stipulation or with new testimony is a denial of due 

process. As indicated previously that contention is untenable. 

6 Unlike the testimony of Galitz and O'Neill, proferred on May 
22,1985, rebuttal testimony by Mountain Bell was filed well 
in advance of the hearing dates. This four-month difference 
in the date of offering testimony is a critical factor in the 
Commission's decision not to' allow Mountain Bell rebuttal 
testimony and to disallow entirely new testimony from Galitz 
and O'Neill. 
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Mountain Bell, of course, had ample time between May of 1984, or 

even September of 1984, and the commencement of the hearing in this 

matter on May 22, 1985, within which to move for leave to supplement the 

record either with respect to its original application or its amended 

application. Ordering paragr~ph 4 of Decision No. C84-620, which was 

entered on May 30, 1984, stated: 

Except upon timely motion and for good cause shown, or by 
stipulation of all the parties and the Staff of the 
Commission, no other, different or additional exhibits, 
witnesses, or scope of witnesses' testimony will be 
permitted to be offered in support of Mountain States 
Telephone and Telegraph Company's direct case. 

As indicated above, all prefiled testimony, direct and rebuttal, 

was admitted into evidence and cross examination was had with respect to 

almost every witness. The direct and surrebuttal testimony of the 

parties dealt not only with Mountain Bell's original application, but 

also its amended application. Since for reasons stated later, the 

Commission has determined that Mountain Bell IS application should be 

denied, the issue of further hearing dates on this application has become 

moot. The COrrDnission finds the motion should be deniedJ 

7 In its statement of position, on page 11, Mounta'jn Bell states: 

In the event that this Commission finds that the record 
is sufficiently incomplete to approve the transfer, the 
Commission should continue these proceedings until a 
more complete record can be established and Mountain 
Bell is given an opportunity to fully present evidence 
of its contractual relationship with U S West Direct. 

Mountain Bell, of course, as the applicant in this proceeding 
had the burden of going forward and the burden of proof. This 
Commission is unaware of any legal authority, and Mountain Bell 
has cited none, for the proposition that procedural due process 
entitles an applicant to one or two or perhaps even three bites 
at the apple to prove its case. Due process of law also applies 
to the Commission and other parties before it. There is no 
reason that this Commission or other parties before it should be 
subjected to continuous'and ongoing litigation until Mountain 
Bell gets it right. 
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C. Admission of MiscellaneolJs Exhibit No.3. 

Mountain Bell also moved for the admission of Miscellaneous 

Exhibit No.3, which is a decision by an administrative law judge of the 

New York Public Service Commission dealing with directory services. 

Mountain Bell believes that the admission of Miscellaneous 

Exhibit No.3 would impeach the testimony of Dr. Carl Hunt when he quoted 

from the July 26, 1984 opinion by Judge Harold Greene concerning 

publishing fees. When Dr. Hunt was asked by Mountain Bell IS counsel 

whether he was aware whether or not the New York Commission had analyzed 

the impact of the arrangement in New York for directory advertising, Dr. 

Hunt replied that he did not know what action the New York Commission had 

taken. The fact that an adm"j ni strati ve 1 aw judge had entered a deci si on, 

on which the New York Public Service Commission itself had not even 

rendered an opinion, does not have any relevance to the testimony of Dr. 

Hunt in which he quoted what Judge Greene had said in July of 1984. If 

Dr. Hunt had testified that the New York Commission had taken a certain 

line of action, and Mountain Bell had introduced an exhibit embodying a 

deCision of the New York Commission which contradicted Dr. Huntls 

testimony, that would be proper impeachment. However, since Dr. Hunt 

specifically stated that he did not know what action the New York 

Commission had taken with respect to directory advertising, the proffered 

introduction of the decision of an administrative law judge (which, in 

any event, is not a deci sion of the New York Commi ssion itsel f) does 

nothing to impeach the testimony of Dr. Hunt. Accordingly, since 

Mountain Bell proffered Miscellaneous Exhibit No.3 for the purpose of 

impeachment of Dr. Hunt and no impeachment is involved, the Commission 

finds that Mountain Bell IS motion to admit Miscellaneous Exhibit No.3 

should be denied. 
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D. Moti on to Di smi sS', 

Finally, Mountain Bell has moved to dismiss Application 

No. 36247 on the basis that the Commission has no jurisdiction over the 

subject matter, namely publishing line of business assets, otherwise 

known as directory assets. Mountain Bell IS factual and legal argument in 

this regard is without merit and its motion to dismiss Application 

No. 36247 will be denied. 

The starting point in this discussion is the provision of the 

Colorado Public Utilities Law which is embodied in § 40-5-105, C.R.S. 

which states: 

Certificate or assets may be sold, assigned, or 
leased. The assets of any public utility, including 
any certificate of public convenience and necessity or 
rights obtained under any such certificate held, owned 
or obtained by any public utility, may be sold, 
assigned, or leased as any other property other than in 
the normal course of business but only upon 
authori zation by the comi ssion and upon such terms and 
conditions as the commission may prescribe. 

It is important to poi nt out that the statute refers to lithe 

assets of any public utility" not "public utility assets. II No one, of 

course, is contesting the obvious fact that Mountain Bell is a public 

utility. Mountain Bell is merely contending that certain of its assets, 

such as line of business publishing assets, are not public utility assets 

and, accord~~gly, are not subject to the provisions of 40-5-105, C.R.S. 

Clearly, the statute applies to all assets of a public utility, 

not only to those being used in the provision of regulated services. The 

rationale for requiring approval of asset transfers by utilities (whether 

or not the assets are used in the provision of a regulated service) is to 

give utility commissions the opportunity to assess the impact of the sale 

upon utility customers. See: Re. Pacific Telephone and Teleg. Co., 39 

Public Utility Reports (PUR) 3d 1'32, (Ore. Pub. Util. Comm. 1961). This 
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rationale holds true whether or not the assets are used in the provision 

of a util i ty' servi ceo Hence, the argument that the property bei ng 

transferred is not used to provide a utility service is irrelevant to the 

question of the Commission's jurisdiction under § 40-5-105. [Cf. Re. 

Central R. Co. of New Jersey, 39 PUR 3d 196 (N.J. Board of Public Utility 

Comm. 1961) (Public utility is required to obtain board approval before 

selling or leasing even surplus property.)] 

In exercising its authority under § 40-5-105, the Commission 

must determine whether a transfer of assets would be consistent with the 

public interest. The Oregon Public Uti'lity Commissioner in Re. Pacific 

Telephone and Teleg. Co., 39 PUR 3d 132, at 140 (1961), in ruling upon an 

appl i cation for a transfer of util i ty property and operations, observed 

that the duty of the Commissioner was: 

[T]o protect patrons, users, consumers and the public 
generally from unjust and unreasonable exactions and 
practices and of obtaining for them adequate service 
at fair and reasonable rates. Such duty necessarily 
involves safeguarding the public from not only 
immediately discernible added charges but also from 
any future rate increases or service inadequacies that 
may result directly or indirectly from granting the 
instant application. 

Similarly, in Committee of Cons. Sere v. Publ. Servo Comm., 595 P.2d 871, 

at 878 (Utah 1979), the pertinent standard for determining whether the 

transfer of_-e1 util i ty asset shou1 d be approved was set forth as "whether 

the transaction is detrimental to the ratepayer, and whether it is in the 

publi c interest. II 

As indicated in footnote 3 above, Senior District Judge Henry E. 

Santo has already ruled that this Commission has jurisdiction over the 

directory assets of Mountain Bell and that § 40-5-1 05,requi res 

Commission approval before an asset transfer can be accomplished. Judge 

Santo's decision, of course, is consistent with a number of appellate 

decisions in other states that have held the publication of telephone 

directories is an essential part of telephone service. If the 

publication of telephone directories is an essential part of telephone' 

service, then assets which are dedicated to the publication of telephone 

directories are public utility assets in any event. 

19 



In California Fireproof Storage Co. v. Brundige, 199 Cal. 185, 

248 P. 669 (1926) the question before the court was whether the railroad 

commission had, and should, assume jurisdiction over the telephone 

directories of the Southern California Telephone Company. The court held 

that: 

A California directory is an essential instrumentality in 
connection with the peculiar service which a telephone 
company offers for the public benefit and convenience •. 
It is as much so as is the telephone receiver itself, 
which would be practically useless for the receipt and 
transmission of messages without the accompaniment of 
such directories. The form which such directories 
conveniently took with the inception of this modern 
method of message transmission was that of an 
alphabetical list of the names of the subscribers to the 
service, and there can be no question as to the right of 
the regulatory body over this form of public utility to 
regul ate the form, content and cost thereof to 
subscribers who had entitled themselves to the convenient 
use of such service. 

Id. at 672. 

In National Merchandising Corp. v. Public Service 

Commission, 153 N.E. 2d 714 (1959) the court held that: 

A telephone directory is, to some extent, a device used 
in the business of telephonic communications, and is, 
therefore, subject to the regulatory powers of the 
commission. Directories provide a useful and necessary 
service which facilitates the use of telephones. 
Accordingly, ordi nary al phabeti calli sti ngs in both the 
general directory and in the classified directory are 
subject to the jurisdiction of the commission. 

Id. at 716. 

The court in Missouri went even further and held in Videon 

Corporation v. Burton, 369 S.W. 2d 264 (1963) that: 

We believe that the publication of the Classified 
Directory and the advertising thereunder is a method, 
procedure and operation which is designed for and 
actually does facilitate the business of affording 
telephonic communication, is truly a monopoly in that 
advertising field and is public business insofar as its 
business subscribers are concerned. Such a publication 
sui generis ought to be'subject to reasonable rules and 
regulation. We believe our legislature has by statute 
(Sec. 368.020/18/supra) vested such power and authority 
in the Commission. It is our opinion that during recent 
years the importance and value of the Classified 
Di rectory and the adverti si ng therei n ina '1 arge ci ty, 
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has become so great and vital, that the courts should 
liberally approve rather than narrowly restrict, the 
exercise of such regulation. 

Id. at 270. 

As an essential feature of the service rendered by the telephone 

company, rules and regulations regarding publication and distribution of 

the directories have been promulgated by commissions. Moreover, this 

information must appear with tariffs filed with commissions. McTighe v. 

New England Telephone & Telegraph Co., 216 F.2d 26 (1954). See also 

Behrend v. Bell Telephone Company of Pennsylvania, 243 A.2d 346 (1968); 

and Frank Serpa Jr. v. Pacific Telephone & Telegraph Co., 17 P.U.R. 3d 

378 (1957) (wherein the California Public Utilities Commission stated 

that the publication of advertisements and the listing of businesses in a 

directory is vital to the proper rendition of telephone service). 

The essential nature of the directory service is further 

evidenced by the fact that the receipts for directory advertising 

traditionally have been included in the operating revenue account. This 

account is used as the basi s for cal cul ati ng permi ssi bl e rates for 

telephone service. See District of Columbia v. Chesapeake & Potomac 

Telephone Co., 179 F.2d 814 (1950). 

In Co+orado, the assets associated with publication of the 

directories historically have been included in rate base and the revenues 

and expenses associated therewith in Mountain Bell IS cost of service for 

ratemaki ng purposes. Mountai n Bell has been all owed to earn a rate of 

return from the ratepayer on those assets used for eli rectory publ i shi ng. 

Also, the Commission has promulgated rules regarding publication and 

distribution of the direc.tories. In other words, Mountain Bellis 

directory operations have been fully integrated with the provision of 

Mountain Bellis public utility services. 
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Divestiture has not changed the nature of the local exchange 

service. The attempt of the American Telephone and Telegraph Company 

(AT&T) to retain control over this lucrative and essential aspect of 

telephone service was successfully thwarted by Judge Greene, in United 

States v. American Telephone & Telegraph Company, 552 F. Supp. 131, 194 

fn. 263 (1982). In fact, based on this understanding of'the two-fold 

nature of the telephone industry, Judge Greene refused to accept AT&T I s 

and the Justice Department1s proposed decree unless it was modified to 

allow the Bell operating companies (BOCs) to retain both the right to 

publish the telephone directories and the assets necessary for 

publication. Moreover, the court stated that: 

If the legislators or the regulators should conclude, 
for their own reasons, that a separate (publishing) 
subsidiary would be appropriate, they may, of course, 
impose this requirement in the exercise of their own 
responsi b-i 1 i ti es. 

Id. at p. 193 n. 251. 

In Judge Greenels most recent ruling regarding requests by 

certain operating companies for waivers from the MFJ line of business 

restrictioncS-, the court stated that the publication of directory 

gdvertising is closely related to and traditionally has been associated 

with the telecommunications business. United States of America v. 

Western Electric Co., Inc. & AT&T (Misc. No. 82-0192 (P1) decided July 

26, 1984 at p. 39 n. 77). He further stated that some of the Regional 

Holding Companies have breached the understanding expressed by the court 

in the MFJ as to the purpose for the BOCs maintaining control of the 

publication of directory advertising. Mountain Bell is a BOC; neither 

Landmark nor U S West Direct is a BOC and neither was even in formal 

existence at the time Judge Greene entered his original order in August 

of 1982. 
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Not only the case 1 aw from other juri sdictions, but the very 

evidence adduced in Application No. 36247 clearly indicates that 

directory publishing assets are public utility assets. 

Interestingly enough, at page 1 of the publishing agreement 

between Mountain Bell and U S West Direct, Mountain Bell specifically 

admits that the Commission still has jurisdiction over the directory 

publishing assets. Mountain Bell states in the publishing agreement as 

follows: 

Whereas, the telephone company has assumed, as part of 
its public utility function, the obligation of causing 
to be regularly publlshed an alphabetical service 
directory for each telephone exchange, listing the 
name, address and telephone number of all subscribers 
served by that exchange • • • 

Whereas, the parties agree and recognize that there is 
unique value in the publication and distribution of 
directories containing both the alphabetical and 
exchange service directory information and advertising 
by a single publisher. 

Furthermore, Staff witness Dr. Carl Hunt explained, and we 

agree, that the relationship between a telephone subscriber line and a 

telephone directory is unique. For the average subscriber, the existence 

of a subscriber line (access to the switched network) gives a telephone 

directory greater value than a directory without a subscriber line. 

Also, a subscriber line has greater value when accompanied by a directory 

than without a directory. As a matter of fact, Mountain Bell in the past 

has argued that an increased number of subscribers increases the value of 

a subscriber line. If one cannot gain access to other telephone 

subscribers through the use of a directory, the value of the subscriber 

line is severely reduced. The existence of the telephone enhances the 

value of the directory and the value of the directory enhances the value" 

of the telephone. In other words, they are complementary goods. Since 

it is obvious that the one good, namely the telephone, is a public 
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utility, it sensibly follows that the other, namely the telephone 

directory is also imbued with the public interest. 

The Commission is aware of the case of University Hills Beauty 

Academy v. Mtn. States T. & T. Co., 38 Colo. App. 194, 554 P.2d 723 

(1976), in which the Colorado Court of Appeals stated that the 

publication of Yellow Pages was a private concern. However, the 

Commission also recognizes that this dictum does not address the 

Commission's authority, under § 40-5-105, to review the transfer of all 

assets. Moreover, we also take special note of State ex. rel. Util. 

Comma vs. Bell Tel., 299 S.E.2d 264, at 265-66 (N.C. App. 1983). Faced 

with precedent similar to University Hills, the North Carolina courts, 

nevertheless ruled that the state utilities commission had authority to 

co.nsider Yellow Pages revenues and expenses in a rate case: 

In making our deci si on,we have not ignored our Supreme 
Court's statement in Gas House, Inc. v. S. Bell Tel. & 
Tel. Co., 28g-'N.C. 1975, 221 S.E. 2d 499 {l976}, that 
yellow page advertisements are not a part of a 
telephone company's public utility business. But the 
holding in that case did not turn on the same issue 
that is before us. Instead, Gas House simply held that 
a limitation of liability clause in a contract between 
an advertiser in the yellow pages and Southern Bell was 
reasonable. Because that case was not decided on the 
issue that is central to the case sub judice and 
because the court's statement about the yellow pages 
was obiter dictum, we are not bound by it. 

St. ex. rel. Uti1- Comm., 299 S.E.2d at 265-66. Similarly, University 

Hills did not involve the question of the Commission's authority under 

any public utilities statute, including § 40-5-105, but rather involved a 

limitation of liability clause in a Yellow Pages contract. Furthermore, 

the court's statement was obiter dictum and certainly not relevant to any 

question in this proceeding. 

The Commission has also reviewed In the Matter of Northwestern 

Bell, C4-84-1872 and C8-84-l888 (Minn. Court of Appeals 1985), in which 

24 



the Minnesota court determined that the state commission lacked authority 

to void the transfer of Northwestern Bell Telephonels directory 

operations. This decision is based upon a Minnesota statute 

substantially different from § 40-5-105, and is clearly irrelevant to our 

authority under Colorado statutes. 

In summary, § 40-5-105, C.R.S., by its very terms, refers to the 

assets of the public utility, not to public utility assets. In any 

event, it is clear, and we find that publishing line of business assets 

are public utility assets and that their transfer, other than in the 

ordinary course 'of business, requires the approval of this 

Commission. 8 Accordingly, Mountain Bel1's motion to dismiss 

Application No. 36247 for lack of jurisdiction will be denied. 

III. CONSIDERATION OF THE TRANSFER OF ASSETS 

A. Basic Facts of the Transfer. 

The basic facts of the asset transfer for which Mountain Bell 

seeks Commission approval in Application No. 36247 are not in dispute. 

Mountain Bell, of course, is a telephone corporation, and accordingly a 

public utility subject to the jurisdiction of this Commission by virtue 

Qf §§ 40-1-l03(1){2}, 40-3-102, and other provisions of the Public 

Utilities Law as contained in Title 40 of the Colorado Revised Statutes. 

The directory assets which are the subject matter of this application 

were owned by Mountain Bellon and before December 31,1983. The effect 

oJ the transfer and its impact upon Mountain Bellis ratepayers divided 

Mountain Bell from all other parties in this docket. 

8 No party in Application No. 36247 contended that the transfer of the 
publishing line of assets from Mountain Bell to Landmark was in the 
ordinary course of business and thus entitled to the statutory 
exemption not requiring Commission approval. We specifically find 
the transfer of directory assets was not in the ordinary course of 
business. 
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The assets which were transferred from Mountain Bell to Landmark 

consisted of the following: 

Cash (acct. 113) 
Building (acct. 212) 
PBX and station equipment 

(accounts 234 and 231 ) 
Office furniture and 

computers (accts. 261) 
Motor vehicles (acct. 264) 
Computer software rel ated 
to directory Yellow pages 

TOTAL ORIGINAL COST 

$56,300,000 
2,613,000 

2,738,000 

2,977,000 
6,000 

o 

$64,634,000 

Thi s transfer took pl ace on January 1, 1984. At the time 

Mountain Bell transferred its directory assets to Landmark, it received 

in exchange a .56 share of Landmark stock and, on January 3, 1984 

Mountain Bell declared a dividend of the .56 share of Landmark stock to 

Mountain Bell's then sole shareholder, U S West. 

Of the $64,634,000 that were transferred from Mountain Bell to 

Landmark, $56.3 million consisted of cash which Mountain Bell transferred 

to satisfy cash-working-capital requirements created by the directory 

publishing l'ine of bus'iness ultimately transferred to U S West Direct, a 

subs; di ary of Landmark. Thi s transfer of cash worki ng capital was 

Mountain Bell's part of the capitalization of the new company, Landmark. 

Ms. Chavira testified that the capitalization of Landmark was done solely 

by Mountain Bell and other BOCs, not by U S West. Ms. Chavira also 

testified that such capitalization would not have been done were Mounta'jn 

Bell negotiating with other than a sister subsidiary. A redetermination, 

or what Mountain Bell witness Chavira referred to as a "true-up" was made 

on August 1, 1984. On that date it was determi ned by Mountai n Bell, 

perhaps in conjunction with U S West Direct, that the cash transferred on 

January 1, 1984, was more than U ·S West Di rect estimalted that it wou.l d 

need for 1984, and that there was an excess of cash transfer in the 

amount of $16.9 million. Accordingly, $16.9 million was returned by U S 

West Direct to Mountain Bell. 
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A transition agreement between Mountain Bell and U S West Direct 

which was entered into on February 27, 1984, to be effective as of 

January 1, 1984, provided that U S West Direct would.pay Mountain Bell a 

monthly transition fee totaling $19 million in 1984 and $9 million in 

1985. As a result of the August 1, 1984, true-up, U S West Direct agreed 

to pay Mountain Bell another $3.3 million payable over the last five 

months of 1984. 

Also executed on February 27, 1984, effective as of January 1, 

1984, was a publishing agreement between Mountain Bell and U S West 

Direct. This agreement provided that Mountain Bell would furnish the 

basic listing information about its subscribers to U S West Direct, and 

that U S West Direct would publish alphabetical exchange service 

directories for all exchanges in which Mountain Bell provides telephone 

service, and also publish directories containing both the alphabetical 

exchange service information and the classified Yellow Pages and 

advertising within the alphabetical exchange service directories. In 

consideration of the foregoing (along with other usual business 

agreements), U S West D1 rect agreed to pay Mounta"j n Bell an annual 

listing and users fee of $41,300,000 in 1984, $127,400,000 in 1985, and 

$146,300,000 in 1986. 9 

The term of the publishing agreement between Mountain Bell and 

U S West Direct is for three years, namely, January 1, 1984, through 

December 31,1986. Mountain Bell has the right to extend the agreement 

for an additional two-year term until December 31,1988, by giving 

written notice to U S West Direct no later than July 1, 1986, for a 

publishing fee to be mutually agreed upon. 

We find that the foregoing narrative sets forth the salient 

facts concerni ng the trans fer o,f assets from Mountai n Bel r through 

Landmark Publishing Company to U S West Direct. As already stated, it is 

9 The publishing agreement, and the transition agreement, 
respectively, were admitted into evidence as Spieker Exhibit-l and 
Spieker Exhibit-2. 
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the effect and impact of those facts upon Mountai n Be! 111 s ratepayers 

which divided Mountain Bell from all other parties in this proceeding and 

concerning which the Commission is obliged to make a decision. 

Mountain Bell claims that prior to January 1, 1984, it was 

engaged in a number of business activities including both a "listing line 

of business" (which involved the acquisition of the name, address, and 

telephone number of Mountain Bell subscribers) and a "publishing line of 

business" (which involves the marketing of classified and other 

adverti si ng in telephone di rectori es). Mountai n Bell states that its 

Board of Di rectors on December 20, 1983, passed a· reso 1 ution approvi ng 

the transfer of assets previously used by Mountain Bell in the publishing 

1 i ne of busi ness to Landmark. These assets were immedi ately transferred 

from Landmark to U S West Di rect, a subsi di ary of Landmark. Mountai n 

Bell reasons that inasmuch as other pub1 i shers engage in the "pub1 i shi ng 

line of business within Colorado ll (which business entities are not 

regulated by this Commission), that the publishing line of business is 

competitive and should be placed into an unregulated subsidiary. 

Mountain Bell goes on to state that the principal motivation for the 

segregation of its competitive lines of business (including its 

publishing line of business) from its regulated line of business was to 

avoid allegations of antitrust misconduct. 

In addition to its antitrust motivation, Mountain Bell claims 

that the transfer of its directory publishing business will leave 

Mountain Bell's ratepayers in as good a financial position as they would 

have been without the transfer, eliminate publishing risks for Mountain 

Bell and its ratepayers, and bring about cost economies that allegedly 

would result from combining into a single entity (U S West Direct) the 

directory operations of Mountai n Bell, Paci fi c Northwest Bell, and 

Northwest Bell. 

B. The Antitrust Consideration 

The Commi ssion is not persuaded by Mountai n Bell's antitrust 

argument. Although it is true tha~ other firms publish telephone 

directories, Mountain Bell witness Chavira (who is no antitrust expert by 
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her own admission) did not quantify the competitive impact upon Mountain 

Bell of the fact that other firms publish telephone directories. In our 

view, the only credible evidence with respect to the antitrust issue came 

from Staff witness, Dr. Carl Hunt, and League witness, Dr. Matityahu 

Marcus. Dr. Hunt testified that the directory publishing business did 

not meet the criteria of the workably competitive market. First of all, 

Mountain Bell held approximately 85 percent of the market prior to the 

asset transfer, which is probably understated inasmuch as this market 

share includes directories outside of Mountain Bell IS certificated 

territory. With such a dominant market share by one firm, such as 

Mountain Bell, workable competition is not practicably possible. 

Effectively, the directory formally published by MOLlntain Bell is unique 

in character both in terms of timeliness and completeness. It also is 

unique in terms of acceptance by consumers of it as an official, reliable 

census of residential and business inhabitants. In fact, this stamp of 

legitimacy helps explain its ability to earn supra-competitive profits. 

Allegedly competing telephone directories are for specialized 

geographical areas or are not published on as timely a basis as the 

Mountain Bell or U S West directories or, in any event, are not relied 

upon to the same extent by consumers. 

We also agree with the contention made by Dr. Marcus to the 

effect that any attempt by Mountain Bell to lessen antitrust exposure 

through the vehicle of structural separation is probably illusory at 

best. Since Mountain Bell and U S West Direct are sister companies, both 

of whi~h are owned by the same stockholder, any antitrust complaint 

against U S West Direct is likely to be as attractive to a potential 

plaintiff with the transfer of assets as without it. One can reasonably 

antiCipate that the corporate veil would be pierced whether antitrust 

activity were engaged in by Mountain Bell or U S West Direct. In any 

event, we find that Mountain Bell presented no credible evidence or legal 

argument which would indicate that a mere corporate reorganization 

effectively would act as a shield against antitrust misconduct, or lessen 

the risk of antitrust problems. 
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The Commission also notes that Federal District Judge Harold 

Greene in the Modified Final Judgment (MFJ), United States v. American 

Telephone & Telegraph Co. [U.S. v. AT&T], 552 F.Supp .. 131, at 193 (Dis. 

Col. 1982), addressed the specific question whether the BOCs should be 

allowed to retain Yellow Pages in the American Telephone and Telegraph 

dive s t itu re : 

The proposed decree would bar the divested Operating 
Companies from all activities related to directory 
advertising, including the production of the so-called 
Yellow Pages. This restriction lacks an appropriate 
basis and is not in the public interest. 

Neither of the reasons underlying the other restrictions 
on the Operating Companies -- the need to prevent cross 
subsidization and the importance of preventing competitor 
discrimination -- has any relevance to the printed 
di rectory market. 

All parties concede that the Yellow Pages currently earn 
supra-competitive profits. See, e.g., the Department of 
Justi ce Response to Comments at 7r:- There 'i s no warrant 
therefore for proceedi ng on the premi se that the 
advertising prices charged by the Operating Companies are 
artificially low as the result of a subsidy from local 
exchange service. Similarly, there is no possibility of 
improper discrimination by the Operating COmpanies 
a~ainst competing directory manufactures since access to 
t e local exchange network is not required for production 
of a printed directory. In short, the Operating 
Companies would have little or no ability to discriminate 
against competitors in the printed directory market, and 
this restriction thus has no procompetitive justification 
whatever. [Emphasis added.] 

Judge Greene concluded that the BOCs should retain Yellow Pages since 

loss of the substantial contribution from advertising would jeopardize 

the goal of universal service. U.S. v. AT&T, supra, at 194. In any 

event, in the decree resolving the antitrust suit against AT&T, the Court 

specifically considered the antitrust implications of the retention of 

directory operations by the BOCs. After this consideration, the Court 

concluded that the BOCs' loss of. Yellow Pages publication would be 

adverse to the public interest. 

The consolidation of U S West directory operations in U S West 

Direct (compared to retention by the various BOCs within U S West) does 

not reduce the potential for antitrust litigation. If anything, the 

concentration of directory publishing at the regional level probably 
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would be more ,anticompetitive than under the o,ld structure. (Cf. MFJ1s 

conclusions that the concentration of directory production in one 

nationwide company [AT&T] is "anathema to the antitrust laws." U.S. v. 

AT&T, supra, at 194.) 

Judge Greene reaffirmed his reasoning on Yellow Pages in U.S. v. 

Western Electric, 592 F.Supp. 846, at 865-866 (Dis.Col. (1984): 

When the Court required AT&T to turn over its Yellow 
Pages operations to the Operating Companies, it assumed 
that the revenues from directory advertising would 
conti nue to be incl uded in the rate base of the 
Operating Companies, providing a subsidy to local 
rates. Yet, the Regional Holding Companies, or some of 
them, have breached that understanding. Instead of 
funne1ling Yellow Pages revenues to the Operating 
Companies, they have created separate subsidiaries to 
handle their directory publishing operations which do 
not feed the revenues from those operations into the 
rate base. 
We find that Mountain Bellis transfer of assets to U S 

West's subsidiary, U S West Direct, has not been shown to be 

necessitated by the antitrust laws, has not been shown to lessen 

antitrust problems, and it is also a violation of the spirit of 

Judge Greene's order. 

C. The Financial Impact of the Transfer upon Ratepayers 

Mountain Bell alleged that its comprehensive analysis 

submitted through its witness, Ms. Irene G. Chavira, 

demonstrates that Mountain Bell is in as good or better position 

after the transfer of the directory publishing assets than it 

was before the transfer. We find that Mountain Bell did not 

prove its case in this regard. In the first place, the only 

comparison made by Mountain Bell was for the year 1984. It made 

no comparison of divested versus non-divested financial impact 

for the years 1985 and 1986 or beyond. Second, the 

comprehensive analysis compares the rate of return on equity in 

an attempt to demonstrate that Mountain Bell (that is, U S West, 

the Mountain Bell shareholder) ;s in as good or better a 

position as it would have been had the transfer not occurred. 

Mountain Bell assumes.that if the shareholder is unaffected, the 
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Mountai n Bell ratepayer 1 ikewi se must be unaffected. We are in 

agreement with the testimony of Staff witness, Ms. Diane Wells, 

to the effect that Mountain Bell did not present any credible 
~-

evidence as to the impact of the asset transfer on Mountain Bell 

ratepayers, but merely made the quantum leap of faith by 

contending that if the stockholders are not harmed, then 

Mountain Bell's ratepayers cannot be harmed. Mountain Bell 

failed to 'show that its presently effective telephone rates 

woul d be unaffected and woul d conti nue to be reasonabl e 

notwithstanding the transfer. Nor did Mountain Bel' present any 

evidence to prove that telephone service would remain adequate 

or improve as the resul t of the transfer. Mounta"j n Belli s study 

did not look beyond 1984; the Commission must look beyond 1984 

in its determination of the public interest. 

U S West, the parent of both Mountain Bell and U S West 

Direct, is benefited whenever U S West Direct or Mountain Bell 

increases its earnings. The stockholders of U S West are hedged 

agai nst any loss resul ti ng from the transfer of the di rectory 

publishing assets since what is lost by Mountain Bell in giving 

up the directory publishing line of business is gained by U S 

West. The payoff to the shareholder is in denying Mountain Bell 

the full benefit of growth in the directory publishing income. 

Revenues denied to_Mountain Bell, as a subsidy to ratepayers in 

providing an authorized rate of return on rate base in the form 

of a revenue requirement, are made up to Mountain Bell and thus 

its shareholder in theratemaki ng process through increased 

rates. Whatever potential profits of directory publishing are 

realized, the gain to 

U S West is in removi ng the subsi dy from the regul ated area and 

replacing those earnings with ratepayer dollars. 

Mountain Bell IS arguments about gaining economies of 

scale have no substance, and such economies could have been 

accomplished by Mountain Bell had it retained the directory 
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publishing line of business and contracted out the various 

operations of the directory such as printing, distribution, 

etc., which Mountain Bell had always done in the past in any 

event. Mountain Bell claims that the three-year fixed-fee 

arrangement with U S West Direct insulates Mountain Bell and its 

ratepayers from the risk of an economic downturn. Mountain Bell 

did not prove the likelihood of any economic downturn and its 

contention in this regard is purely speculative. In fact, we 

agree wi th Judge Greene who characteri zed a simil ar arrangement 

made by NYNEX with one of its separate subsidiaries by stating 

that the IINYNEX arrangement does not assi st the ratE!payers; it 

assists only NYNEX. ulO 

Even if we were persuaded that the fixed-fee 

arrangement were a sensible one, it does not follow that the 

fixed-fee arrangement with U S West Direct is necessarily the 

most favorable. The only so-called negotiations were conducted 

between Mountain Bell and U S West Direct. l1 Mountain Bell 

witness Spieker admitted that no competitive bids were sought by 

Mountain Bell with other possible publishing entities. Thus it 

is not possible for the Commission to find that a fixed-fee 

arrangement, even if conceptually desirable, was obtained at the 

best possible price for Mountain Bell and its ratep(~ers. 

Furthermore, if the publ i shi ng 1 i ne of busi ness became 

unprofitable in the future, Mountain Bell at that time could 

decide to get out of that line of business. We are more 

convinced by the testimony of Staff 

1'0 See United States of America v. Western Electric Company, Inc. 
and AT&T (Misc. No. 82 0192 decided July 26, 1984 at page 41, 
Note 80). 

11 The Commi ssi on is cogni zant of the fact that at the time 
IInegoti ations ll were begun between Mountai n Bell and U S West· 
Direct, namely, on August 10, 1983, the negotiators were all 
Mountain Bell employees since Landmark (the parent) and U S West 
Direct (the subsidiary) did not come into formal existence until 
October 14, 1983. 
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witness Hunt who clearly showed that directory advertising had been 

growing at a rate faster than the economy as a whole in the State of 

Colorado. Mountain Bell did not effectively refute witness Huntls 

testimony in thi s regard. Thus the Mountai in Bell-U S West Di rect 

three~year fixed.fee arrangement, rather than insulating Mountain Bell 

ratepayers against an economic downturn, effectively forecloses Mountain 

Bell ratepayers from sharing in the likely benefits of growth of revenues 

in the directory business. 

By transferring the directory assets to U S West Direct, 

Mountai n Bell has lost contro 1 of the assets to the unregul ated si ster 

corporation which is not subject to regulation by this Commission. The 

longer the period that U S West Direct, rather than Mountain Bell, 

publishes the directories, the less power Mountain Bell will have for 

negotiation favorable publishing agreements in the future. 

Had Mountai n Bell desi red to retai n controll of the di rectory 

publishing operations by U S West Direct, theoretically it could have 

retained its .56 share of Landmark Publishing Company stock in return for 

the asse'ts it transferred. However, Mountain Bellis subsequent 

dividending of this share to U S West eliminated all opportunity for 

Mountain Bell to contrOl the directory publishing line of business and 

effectively removed the involved assets, and profits to be there derived, 

from direct surveillance by this Commission. 

The fact that the Mountain Bell-U S West Direct agreement is for 

a period of three years can hardly be sai d to benefi t Mountai n Belli s 

ratepayers. At the end of the term of the publ i shii ng agreement, Mountai n 

Bell has much less in the way of bargaining power ~lith which to negotiate 

a new agreement wi th U S West Di rect or any other enti ty. In fact, 

Mountain Bell put on no evidence as to what it wou"Jd do should US West 

Direct elect not to publish directories at the end of the three-year 

peri od or some other future time. If Mountai n Ben has any conti ngency 

plans, it did not share them with the Commission. 

In the eventU S West Direct decides not to renew its publishing 

agreement with Mountain Bell, U S West Direct will retain the yellow 
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pages on line (YPOL) software, the cash transferred to it, the trained 

employees that market, publish, and distribute the directories, as well 

as all of the other assets which were transferred. The initial 

publishing fee agreement provides for the payment of a, publishing fee in 

return for a goi ng concern. Generally speaki ng, the market vail ue of an 

ongoing business is based on the net income it produces. The net 

operating income is produced by the book assets, asset.s which were in 

this case assigned a zero value, including YPOL, trained personnel, 

goodwill, the Mountain Bell name, the Mounta'in Bell logo, etc. If this 

Commi ssion were to put its approval on the transfer of assets, future 

contracts necessarily would have to be negotiated by Mountain Bell absent 

its book assets, personnel, and YPOL. With so much less to offer, we 

cannot find that Mountain Bell and u1timatE~ly its ratepayers would be 

benefited in the next contract on terms even as favorable as exist in the 

present contract. Even a competitive bid process is unlikely in the 

future to resul tin as advantageous a publ i shi ng algreement as that whi ch 

has al ready been developed between Mountai n Bell and U S West Di rect 

initially, given Mountain Bell's reduced bclrgaining strength at that 

future time. 

Mountain Bell failed to put on any evidence to demonstrate that 

al though the book val ue of these goi ng-concern aSSI::ts is 1 i sted at zero, 

its market value is also zero. Development of the YPOL software cost 

Mountai n Bell somethi ng at least in terms of employee hours, and computer 

equipment and time, and the development was conducted by Mountain Bell 

under rate regulation by this Commission. U S West Direct also received 

an experienced office sales force capable of continuing the development, 

marketing, publication, and distribution of directories with no dolla.r 

value assigned to this sales staff. In fact, Mountain Bell even agreed 

to pay the accrued liabilities associated with these employees at the 

time'of the transfer to U S West Direct. 

As Staff witness Hunt testi fi ed, the re1 ationshi p between a ' 

subscri ber li ne and a di rectory is one of compl ementary goods, that is, a 

subscriber line standing alone, without the benefit of a directory, is of 
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little value while the availability of a directory greatly enhances the 

value over what it would be if there were a directory without a 

subscriber line. Witness Hunt also discussed the relationship between 

yellow pages listings and yellow pages advertising: 

Yellow pages advertising has a unique character because 
it. is attached to a complete listing of business 
establishments by activity and distributed to each 
residential and business subscriber. It is the 
completeness and the ubiquity of the directory that 
gives the Yellow Pages its value and ability to earn 
revenue through adverti si ng. A 1 arge portion of the 
advertising value is gained because of the puorrc--
utility nature of the activity, or the activity's 
increased value due to its proximity to a pUblic 
utility. Without that the value of the Yellow Pages 
advertising would be less. [Emphasis supplied.] 

Wi tness Hunt's ana lysi s was not di sputed by any other party ; n 

this docket and accurately describes the valuable nalture of the assets 

assigned a zero value by Mountain Bell. 

We fi nd that the transfer of these go; ng concern assets of 

Mountai n Bell at zero val ue was an abuse of managemEmt d; scretion and 

contrary to the public interest. 

League witness LeLash demonstrated~ and we find, that on a total 

company basis, Mountain Bell would incur a $45.7 mnlion three-year 

net-i ncome defi ci ency as a resul t of the asset transfer when compared to 

the situation that would obtain had the assets not been transferred to 

U S West Direct. On a present value basis, the net income deficiency is 

$35.9 million. Witness Hunt testified that in 1981, in Investigation and 

Suspension Docket No. 1575, the embedded direct analysis of Mountain Bell 

showed di rectory pub1 i shi ng generated $54.3 m; 11 ion in revenues and was 

allocated $22.84 million in costs. The contribution derived was $31.46 

million from directory revenues which, of course, helped offset what 

otherwise would have necessitated an increase in rates to Mountain Bell's 

general body of ratepayers. It is true that the $22.84 million in costs 

were only direct costs and did not include indirect or overhead costs. 

However, witness Hunt testified that overhead generally is not much more 

than about 10 percent. Accordingly, if the $22.84 million costs were 

increased by 10 percent to $25.12 million, the contribution still would 
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have been $29.18 million ($54.3 million less $25.12 million). It is not 

possib1 e to obscure the fact that the pub1i sh'\ n9 busi ness has in the 

past, and given continuation of present trends, probab1y ~i11 continue in 

the future, to generate supra-normal profits to the entity in control of 

the assets. 

We find, upon the basis of the supra-normal profits that 

Mountain Bell has earned in the past, that currently there is very little 

risk to Mountain Bell in its directory operations. When a telephone 

directory is published by a Mountain Bell affiliate:, it tias the aura of 

be"jng the official directory. An official director:;, has sufficient 

market power that business risk, vis-a-vis other directory publishers, is 

almost, if not completely, non-existent. Mountain Bell would have this 

Commi ssion bel ieve that busi ness ri sks exi st wi th r'espect to pri nti ng 

costs, such as increases in the prices of paper and ink, which are 

avoi ded by transferri ng them to U S West Oi rect; WE~ fi nd that such ri sk 

avo; dance coul d more easi 1y have been accompl; shed by enteri ng -j nto 

appropriate contracts with suppliers and pr'inters. We further find that 

any risk shifted to U S West Direct will be accompanied by more than 

substantial benefits to U S West Direct which ultimately will cost 

Mountain Bell and its ratepayers. 

Mountai n Bell all eged that economies of sGal e cou1 d be 

accomplished by combining the publishing activities of Pacific Northwest 

Bell, Northwestern Bell, and Mountain Bell in one publishing subsidiary, 

namely, U S West Direct. No quantification of these economies of scale 

was presented by Mountain Bell in support of its application. On the 

contrary, we agree with League witness Marcus that by separating the 

listing line of business from the publishing line of business, which 

heretofore had been vertically integrated, what now has resulted is 

vertical disintegration and resultant diseconomies. Whereas previously 

the listing line of business and publishing line of business were under 

one roof, now as a result of structural separation, duplication will 

occur with a consequent rise in production costs. Furthermore, as 

witness Marcus pointed out, stages in the director'y publishing business 
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which are labor intensive, such as solicitation of advertisers, offer 

little potential for economies of scale. 

Mountain Bell has failed to prove that the transfer of assets, 

from the financial standpoint of its impact upon Mountain Bell's 

ratepayers, is in the public interest. For the reasons set forth above, 

we find that it is not only not in the public interest, but it is 

contrary to the public interest and was an·abuse of management 

di scretion. 

The Commission has considered conceptually the possibility of 

allowing a transfer of assets from Mountaln Bell to some other entity 

with the possibility of imputing directory publishing revenues for 

ratemak i ng purposes to Mountai n Be 11 • The problems wi th the imputation 

of revenues for ratemaking purposes are the difficulty in ascertaining 

the proper level of imputed revenues and the possible negative impact 

that they may have.upon the quality of service and the future cost of 

capital. 12 Imputing revenues has the potential fOir causing a negative 

reaction among investment analysts which could dec\"ease Mountain BellIs 

financial standing in the capital markets. A percE~ived decrease of 

Mountain Bell's financial health could result in an increase of the cost 

of money to Mountain Bell. The Commission would bE! obliged to include in 

its consideration of a future Mountain Bell rate case the possible 

increase in the cost of money in determining the revenue requirement of 

Mountain Bell. Higher costs of money could trigger' thE~ necessity for an 

authorization of a higher rate of return for Mountain Bell and, of 

course, higher rates for the ratepayers. In the alternative, with part 

of the revenue flow to the utility taking the form of imputed revenues, a 

neglect of current needs and mai ntenance requi rements coul d occur. 

Accordingly,a divestiture with imputation of revenue is not a viable 

alternati ve. 

12 The term i'mputed revenue means revenue i ncl uded in the ratemaki ng 
process duri ng the revenue requi rement phase of a general rate case, 
but which revenues are not actually received by the regulated 
uti 1 ity. 
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In summary, the Commission finds that in order to protect ratepayers 

both now and in the future it has no alternative but to disapprove the 

transfer proposed by Mountain Bell. We further find it is necessary that 

we order Mountain Bell to resume the provision of directory service under 

the structural arrangement as it exi sted prillr to January 1, 1984. In 

other words, insofar as its Colorado operations are concerned, Mountain 

Bell must resume the directory publishing business and effect the 

retransfer to itself of the assets which it had previously transferred to 

Landmark, and which were in turn transferred to Landmark1s subsidiary, U 

S West Direct. In the circumstances of this proceeding, the public 

interest will permit no other alternative. 

IV. DIRECTIVES TO MOUNTAIN BELL 

Ordinarily an application which is being denied by the Commission 

requi res only a simp1 e order. Unfortunately, Application No. 36247 was 

filed by Mountain Bell after the fact seeking apprQ\.l'al of a transaction 

which had already taken place on January 1, 1984. Undoing what should 

not have been done in the first instance, at least insofar as Colorado 

Mountain Bell ratepayers are concerned, regrettably will entail some 

effort and expense. 

Inasmuch as Mountain Bell 'elected to proceed without securing prior 

Commission approval of the asset transfer, a transfe'r which this 

Commi ssion has not and does not approve, Mountai n Be-ll will have to incur 

the necessary time, effort, and expense of securing the return of the 

directory assets from U S West Direct to Mountain Be!ll, and it will also 

have to undertake the expense of re-enteri ng the di Y'ectory pub1 i shi ng 

business, insofar as the State of Colorado is concerned, at its own 

expense and not at that of the ratepayers. See Western Colorado Power 

Company v. PUC, 159 Colo. 262, 41; P.2d 785 (1966).13 

13 The fact that Mountain Bell elected to give away to U S West the .56 
share 0 f Landmark stock it recei ved in exchangE! fo r the di rectory 
assets cannot preclude an order from this Commissil)n retrieving the 
assets which it transferred to Landmark without authorization from 

,this Commission. 
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Mountain Bell~ on the effective date of this Decision and Order~ 

shall commence whatever action is necessary to effect the retransfer of 

directory publishing assets from U S West Direct to itself insofar as its 

Colorado intrastate operations are concerned. The assets to be 

retransferred shall be those specified in p,aragraph 18 of Mountain Bell's 

application and which are referred to by Staff witness Temmer in his 

direct testimony in Application No. 36247. 14 The asset transfer will 

include all fixed Colorado assets and cash transfers. The asset transfer 

will also include all Colorado assets assigned a zero value which 

previously had been transferred by Mountai n Bell to Landmark. Thi s wi 11 

include the yellow pages on line (YPOL), Mountain Bell's name Mountain 

14 Exhibit 1 to Staff witness Temmer's testimony contains the minutes 
of a Mountain Bell board of directors meeting held on December 20, 
1983. The mi nutes, in connection wi th the approval of the transfer, 
state: 

It was further expl ai ned that under the statutes of some 
states, transfer of assets, particularly to an affilia
ting company such as' Landmark Publishing Company, must be 
reviewed and approved by the state public utilities 
commissions. This is true~ for example, in Colorado. 
Accordi ngly, the transfer of asset!> wi 11 be submi tted to 
the appropri ate regul atory commi ss;j ons for revi ew and is 
subject to and contingent upon their approval. 

Exhibi t 2 to Staff wi tness Temmer' s testimony is a copy of the bi 11 
of conveyance by Mountain Bell to Landmark Publishing Company. One 
of the paragraphs in the bill of conveyance states. as follows: 

The Mountain States Te1e~hone and Telegraph Company, 
a Colorado corporation ('Assignor"), by this instru
ment, does grant, assign, transfer and convey and 
deliver to Landmark Publishing Company ("Assignee"), 
a Colorado corporation, its successors and assigns, 
all its right, title and interest to all the afore
mentioned assets as further identified in Schedule A, 
attached hereto and made a part her'eof. SllJch convey
ance sha11.be contingent, in part, upon approval of 
the Colorado Public Utilities Commission pursuant to 
its authority in C.R.S. ,1973, Section 40-5-105. 

Inasmuch as thi s Commi ssion has not given its ,approval to the asset 
transfer, presumably by its very terms, the bill of conveyance of 
the assets has become voi d. Based upon the fo:regoi ng, the 
Commission would anticipate that it should not be necessary for 
Mountai n Bell to resort to 1 i ti gation to effect a retransfer of the 
Colorado portion of the assets. HOWeVE!r, if non-1itigative means 
are unavailing to effect the retransfer' of assl~ts, Mountain Bell 
speci fi cally is ordered to commence whiiltever l'j ti gation may be 
required to effect the retransfer of assets. 
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Bell·s logo, and any and all other assets which were transferred by 

Mountain Bell to Landmark at zero value. In the foregoing connection, 

Mountain Bell will take whatever steps are necessary to ensure that none 

of the YPOL information is retained by any other entity for its Colorado 

operations. 

Mountain Bell must also ensure that appropriately trained 

personnel are transferred to itself or otherwise employed for its 

Colorado operations with respect to the reprovision of directory 

publishing services and that Mountain Bell will be able to conduct its 

Colorado operations, in connection with its directory publishing 

operations on a going-concern basis. 

Mountain Bell shall keep a detailed accounting of all services, 

assets, and expenses incurred as a resul t of the retransfer of assets and 

start up costs of reproviding directory sen,ices. These detailed 

accounts shall be kept in accordance with Part 31 of the Federal 

Communications Commission's Uniform System of Accounts. All expenses 

associated with the original transfer and the retransfer shall be 

accounted for separately and shall be booked below the 1 i ne for 

ratemaking purposes. 

In the event the Commission, by subsequent order, elects to 

retain the services of an independent accounting firm to audit and ensure 

the impartiality with respect to the recogn~ition of those directory 

publishing assets which are to be re-acquired by Mountain Bell, Mountain 

Bell shall bear that expense below the line as a non-ratepayer expense. 

Mountain Bell shall keep a detailed accounting! of all services, 

assets, and expenses incurred as a result of the retransfer of assets and 

start up costs of reprovi di ng di rectory servi ces. These detail ed 

accounts shall be kept in accordance with Part 31 of the Federal 

Communi cations Commi ssion I s Uni form System of Accounts. All expenses 

associated with the original transfer and the retransfe·r shall be 

accounted for separately and shall be booked below the 1 i ne for 

ratemaking purposes. 
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In the event the Commission, by subsequent order, elects to 

retain the services of an independent accounting firm to audit and ensure 

the impartiality with respect to the recognition of those directory 

publishing assets which are to be re-acquired by Mountain Bell, Mountain 

Bell shall bear that expense below the line as a non-ratepayer expense. 

V. CONCLUSION 

For the reasons stated here, the Commission finds that the 

granting of Application No. 36247 is not in the public interest and 

shoul d be denied. The Cornmi ssion further states thalt Mountai n Bell 

should be required to effect a retransfer of directory publishing assets 

in accordance with Section IV above. 

THEREFORE THE COMMISSION ORDERS THAT: 

1. Application No. 36247, filed by The Mountain States 

Telephone and Telegraph Company on April 2, 1984, as amended on August 

27 t 1984, is denied. 

2. The following pending motions filed or presented by The 

Mountain States Telephone a.nd Telegraph Company are denied: (a)Motion 

to Supplement the Record, (b) Motion to Set Hearing Dates, (c) Motion to 

Admit Miscellaneous Exhibit No.3, and Cd) Motion to Dismiss for Lack of 

Juri sdi cti on. 

3. All other pending motions are denied. 

4. The Mountai n States Telephone and Tel egraph Company shall 

comply with the directives contained in Section IV of this Decision, and 

shall submit to the Commission within 15 days of the effective date of 

this Decision and Order a written detailed plan setting forth the manner 

in which it intends to comply with the directives in Section IV of this 

Decision. The detailed plan to be submitted by The Mountain States 

Telephone and Telegraph Company shall set forth a timetable for 

compliance with the directives set forth in Section IV of this Decision 

with a completion date no later than 60 days from the effective date of 

this Decision and Order. 

5. This Decision and Order shall be deemed a final decision and 

order for purposes of §§ 40-6-114 and 40-6-115, C~R.S. 
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6. The 20-day time period provided for pursuant to 

§ 40-6-114(1), C.R.S., within which to file an application for rehearing, 

reargument, or reconsideration shall begin on the first day following the 

mailing or serving by the Commission of this Decision. 

7. This Decision shall become effective on the twentieth day 

from the date hereof, unless stayed in accordance with this ordering 

paragraph. In the event a timely application for rehearing, reargument, 

or reconsideration is filed to this decision, in accordance with 

§ 40-6-114, C.R.S., this Decision shall be stayed until further order of 

the Commi ssion. 

DONE IN OPEN MEETING the 14th day of June, 1985. 

THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

hp/052"1P 
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