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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for con-sideration of exceptions to Decision No. R99-630 (“Recommended Decision”) filed by Respondent U S WEST Communications, Inc. (“USWC”).  In its exceptions, USWC objects to the Administrative Law Judge’s (“ALJ”) recommendation to grant the relief requested by Complainant ICG Telecom Group, Inc. (“ICG”).  ICG requested that the Commission order USWC to pay termination compensation to ICG for certain telephone calls originating on USWC’s network and terminating on ICG’s network pursuant to the terms of the interconnection agreement between the parties.  As explained below, the disputed calls for which ICG seeks termination com-pensation are calls from USWC end-users (i.e., calls originating on USWC’s local network) to Internet Service Providers (“ISP”) served by ICG.  In Decision No. R99-630, the ALJ granted ICG’s Motion for Summary Judgment.

2. USWC excepts to the Recommended Decision.  ICG submitted a response and USWC replied to ICG’s response.
  Now being duly advised, we deny the exceptions and affirm the Recom-mended Decision.

B. Discussion

1. ICG’s Legal Entitlement to Termination Compensation for ISP Traffic  

USWC’s exceptions center on the classifica-tion of ISP-traffic.  The ALJ ruled that the ISP-bound traffic is local not interstate and thus subject to termination com-pensation.  The exceptions retort that the Federal Communica-tions Commission (“FCC”) held that ISP-traffic is interstate traffic for jurisdictional purposes.  See In the Matter of Implementation of the Local Competition Provisions in the Tele-communications Act of 1996; Inter-Carrier Compensation for ISP-Bound Traffic, Docket No. 99-68, FCC 99-38 (rel. Feb. 26, 1999) (“Declaratory Ruling”).  The FCC, USWC notes, reached this con-

clusion based, in part, on a finding that ISP-traffic does not terminate at the ISP’s local server, but continues to Internet websites often located in another state.  Because much of this traffic is non-local, the FCC held that it is not subject to the reciprocal compensation provisions of § 251(b)(5) of the Tele-communications Act of 1996.

a. USWC then argues that it did not agree to pay reciprocal compensation for all ISP-bound traffic in its interconnection agreement with ICG.  The exceptions point out, that the agreement provides for reciprocal compensation “for the exchange of local traffic” only.  To the extent ISP-traffic terminates out-of-state, it is not local traffic and is not subject to USWC’s agreement to pay termination compensation.

b. Similarly, USWC contends that directives from the FCC and this Commission make clear that the reciprocal compensation provisions of § 251(b)(5) apply only to local calls, and not to interstate telecommunications traffic.  For example, the exceptions cite our Rule 4.2, Rules on Inter-connection and Unbundling, 4 Code of Colorado Regulations 723-39, which provides that “a terminating provider may charge the originating provider a termination fee for all local calls which originate on the originating provider’s network and terminate on the terminating provider’s network.”  These State and Federal directives, according to USWC, mean that ICG is not entitled to payment for non-local ISP traffic.

c. USWC also disagrees with the Recommended Decision’s interpretation of prior Commission orders relating to this issue.  The ALJ interpreted Commission decisions in Docket No. 96A-287T (Decision No. C96-1185) and Docket No. 96S-331T (Decision No. C97-739) as establishing that all traffic to enhanced service providers, including Internet providers, is subject to reciprocal compensation obligations.  At most, USWC suggests, the Commission’s prior decisions simply addressed whether local ISP-traffic was entitled to reciprocal compensa-tion.  The decisions, however, did not address whether inter-state ISP-traffic is subject to reciprocal compensation obliga-tions.

We disagree with USWC’s suggestion that ISP-traffic, particularly “non-local” ISP-traffic, is not subject to termination compensation as a legal matter.  USWC correctly notes that the FCC’s Declaratory Ruling held that ISP-traffic is jurisdictionally mixed but appears to be mostly interstate, and, therefore, is subject to the FCC’s interstate jurisdiction.  After making that finding, the FCC expressly held that State 

Commissions, may mandate reciprocal compensation for all ISP-traffic, whether “local” or “non-local”:


Even where parties to interconnection agreements do not voluntarily agree on an inter-carrier compensa-tion mechanism for ISP-bound traffic, state commis-sions nonetheless may determine in their arbitration proceedings at this point that reciprocal compensation should be paid for this traffic....As we observed in the Local Competition Order, state commission author-ity over interconnection agreements pursuant to sec-tion 252 ‘extends to both interstate and intrastate matters.’  Thus the mere fact that ISP-bound traffic is largely interstate does not necessarily remove it from the section 251/252 negotiation and arbitration process.

Declaratory Ruling, paragraph 25.  Accord: Declaratory Ruling, paragraph 26 (although § 251(b)(5) mandates reciprocal compensa-tion for local traffic only, neither statute nor rule prohibits a state commission from concluding in arbitration that recip-rocal compensation is appropriate in instances not addressed by § 251(b)(5)); paragraph 27 (nothing in Declaratory Ruling pre-cludes state commissions from determining, pursuant to con-tractual principles or other legal or equitable considerations, that reciprocal compensation is an appropriate interim inter-carrier compensation rule).  These pronouncements in short, make clear that we may order the payment of termination compensation for ISP-traffic, even traffic that terminates out-of-state.

d. We conclude that the ICG/USWC interconnec-tion agreement provides for reciprocal compensation for all ISP calls.  The ICG/USWC interconnection agreement provides for reciprocal compensation for the exchange of local traffic.  Docket No. 96A-287T concerned the arbitration of the MFS/USWC interconnection agreement, and was consolidated with the ICG/USWC arbitration.  In the MFS/USWC arbitration order, we directed that reciprocal compensation arrangements apply to traffic to enhanced service providers, including Internet traf-fic.  See Decision No. C96-1185, page 30.  Our decision did not differentiate between “local” and “non-local” ISP-traffic.  Without such a qualification, the plain language of that deci-sion makes it clear that the Commission intended all ISP calls to be subject to reciprocal compensation arrangements as local traffic.

e. Based on that arbitration decision, ICG and USWC should have expected that all ISP-traffic be treated as local for purposes of reciprocal compensation.  Therefore, we interpret the reciprocal compensation provisions of the ICG/USWC interconnection agreement to apply to all ISP-traffic.

f. Other considerations also suggest that, ter-mination compensation should be paid for ISP-traffic during the term of the present ICG/USWC agreement.  The Declaratory Ruling points out that ISP-traffic is currently exempt from access charges during the term of the present ICG/USWC agreement.  Consequently, when USWC end-users call Internet providers served by ICG, ICG does not receive access charges even though its network is used to carry that traffic.
  Unless we direct that termination compensation be paid for such traffic, ICG would not recover ISP-related costs from the USWC end-users who originate the calls to Internet providers.  This free-riding would be inappropriate.

g. We further note that the costs and revenues associated with USWC’s ISP-traffic historically have been (and today are) assigned to the intrastate jurisdiction in the sepa-rations process.
  ISP-traffic costs and revenues have been accounted for in intrastate ratemaking proceedings before this Commission, not at the FCC.
  Treatment of ISP-traffic as local for purposes of reciprocal compensation is entirely consistent with the manner in which ISP costs and expenses are presently accounted for in the Colorado separations procedures.

2. Economic Implications of According Termination Compensation to ISP-Traffic

h. USWC now argues in its exceptions--apparently this argument was not made to the ALJ--that the Recommended Decision is inconsistent with “sound economic policy.”  The gist of this argument is that ISP-traffic is actually one-way traffic, not the kind of two-way traffic for which reciprocal compensation was intended under the Telecommu-nications Act.  Likening this case to the one-way paging traffic considered by the Commission in Docket No. 99A-001T, the arbi-tration proceeding between Airtouch Paging and USWC, USWC con-tends that granting termination compensation for one-way ISP-traffic will provide “perverse” economic incentives to competing local exchange carriers (“LECs”) and Internet providers.  This would include inefficient entry into the market, not especially to provide service, but primarily to earn termination compensa-tion from incumbent LECs.  In fact, USWC complains, ISPs are essentially using access to the local network to provide their services and would be paying access charges, but for the FCC’s order exempting them from such charges.

i. This Commission, of course, has no authority to consider whether ISPs should pay access charges set by the FCC.  With respect to USWC’s other arguments, we note that ISP-traffic is effectively two-way for purposes of reciprocal com-pensation arrangements.  Specifically, in cases where USWC serves ISPs, end-use customers of competing LECs may call that provider; that traffic would be terminated by USWC and would result in termination compensation for USWC.  This is clearly unlike the circumstances relating to paging traffic, where paging customers (e.g., the end-use customers of Airtouch Pag-ing) cannot call customers of USWC using the paging provider’s network.  In the case of paging providers, traffic will always be one-way given the technical operations of paging networks.  This is clearly not the case here.

j. Given the reasonable expectations by ICG that its existing interconnection agreement provided for recip-rocal compensation for ISP traffic (above), it is reasonable to order USWC to pay compensation at this time.  This arrangement may change in the future depending on the FCC’s pending rule-making on this matter,
 or depending on future § 252 proceedings before this Commission.
  Whether the continued allowance of reciprocal compensation for ISP-traffic provides “perverse” eco-nomic incentives may be more fully considered at that time for purposes of future interconnection agreements.

3. Appropriateness of Summary Judgment

k. USWC finally argues that the ALJ erred in granting summary judgment to ICG.  According to the exceptions, there remain disputed issues of fact, notwithstanding the ruling on ICG’s entitlement to termination compensation as a matter of law.  These factual disputes concern USWC’s allegations that the vast majority of traffic for which ICG seeks compensation is non-local ISP traffic; that all or part of the ISP traffic at issue terminates outside of the originating local calling area, not on ICG’s local network; and that ICG breached the inter-connection agreement with USWC.

In response, ICG notes that USWC agreed that the ALJ could resolve this matter using the summary judgment procedure.  Specifically, in the Stipulation Proposing Revised Pre-Trial Schedule (filed December 8, 1998) ICG and USWC both 

agreed “to submit the ICG Complaint to the Commission on Cross-Motions for Summary Judgment....”  USWC’s present contention that a hearing must be conducted on disputed factual matters is inconsistent with its agreement to present this case to the Commission for decision under summary judgment procedure.

l. Moreover, even absent the apparent agreement that this case could be decided without evidentiary hearings, we conclude that summary judgment is appropriate here.  The first two outstanding factual disputes alleged in the exceptions (i.e., the vast majority of traffic for which ICG seeks com-pensation is non-local ISP-traffic; and all or part of the ISP traffic at issue terminates outside of the originating local calling area, not on ICG’s local network) are variations of the argument that reciprocal compensation cannot be accorded to ISP-traffic as a legal matter.  Our decision that the applicable law allows for termination compensation for all ISP calls, and that the ICG/USWC interconnection agreement provides for such com-pensation is dispositive of these supposed factual disputes.  That is, assuming USWC’s allegation are true, our interpretation of the law and the interconnection agreement still require pay-ment of termination compensation for ISP-traffic.

m. As for the third alleged factual dispute, that ICG breached the interconnection agreement, we understand the argument to be that ICG marketed its services heavily to ISPs specifically to earn profits under the reciprocal compensa-tion arrangement, not to recover its costs of terminating calls.  See USWC Response in Opposition to ICG Motion for Summary Judgment (filed December 11, 1999), pages 7 through 9.  USWC claims that this action constitutes a violation of ICG’s duty to carry out its obligations under the interconnection agreement in good faith.  Again assuming this allegation to be true, our present decision would remain unchanged.
  Special marketing efforts directed to Internet providers by ICG would not constitute a violation of the interconnection agreement under applicable law.  As a new competitor in the local exchange market, ICG is permitted to engage in such marketing efforts in the conduct of its telephone business.  In passing, we add that there is no prohibition against USWC from engaging in similar aggressive marketing.  As such, no reason exists to hold an evidentiary hearing to investigate these allegations.

Since the supposed factual disputes iden-tified by USWC would not affect our present decision, assuming 

the allegations to be true, we conclude that the ALJ did not err in disposing of this case under summary judgment procedure.

C. Conclusion

For the reasons stated above, we affirm the Recom-mended Decision.  USWC is directed to pay termination compensa-tion to ICG in accordance with the existing interconnection agreement consistent with above discussion.

II. ORDER

A. The Commission Orders That:

3. The Motion for Leave to File Reply to Response of ICG Telecom, Inc. to Exceptions filed by U S WEST Communica-tions, Inc. on July 27, 1999 is granted.

4. The Exceptions to Decision No. R99-630 filed by U S WEST Communications, Inc., on July 6, 1999 are denied.

5. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargu-ment, or reconsideration begins on the first day following the Mailed Date of this Decision.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING
July 28, 1999.
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�  USWC’s Motion for Leave to File Reply to Response of ICG Telecom, Inc. to Exceptions will be granted.


�  47 U.S.C. § 251(b)(5).


�  At this point in its order, the FCC further observed that its existing policy of treating ISP-traffic as local for purposes of interstate access charges would, if applied to the separate context of reciprocal compensation, suggest that such compensation is due for this traffic.


�  We affirmed this intent in 96A-331T (Decision No. C97-739, page 12).


�  USWC itself (exceptions, page 13) suggests that ICG is, in effect, providing access service which should result in payment of access charges to ICG, absent the exemption established by the FCC.


�  The FCC’s Declaratory Ruling (paragraph 23) pointed out that a local exchange carrier’s assignment of ISP-related costs and expenses to the intrastate jurisdiction as part of the separations process would support treatment of this traffic as local for purposes of reciprocal compensation.  As stated above, USWC does, in fact, assign ISP costs and revenues to the intrastate jurisdiction in its separations procedures.


�  Whether this arrangement will continue, given the FCC’s recent declaration that all ISP calls are subject to its interstate jurisdiction, will be determined in future proceedings.


� This is not to deny that USWC would have a point if ICG’s sole business was terminating ISP-traffic.  Such a “sham CLEC” arrangement begins to look more like the paging scenario.  There is no such evidence in the record here.


�  In the Declaratory Ruling, the FCC issued a Notice of Proposed Rulemaking to investigate compensation arrangements for ISP-traffic.  This is a welcome investigation given the untenable position of the declaratory ruling.


�  The definite term of the existing interconnection agreement between ICG and USWC is for two-and-one-half years, and the parties may be negotiating a new agreement even now.  The issue concerning reciprocal compensation for ISP-traffic may be raised by USWC in negotiations with ICG on a new agreement.  Absent agreement of the parties, USWC may raise this issue in future arbitration proceedings before the Commission.


�  USWC’s argument here appears related to its suggestion that allowance of reciprocal compensation for ISP calls is questionable economic policy.  The discussion above addresses this contention.


�  We understand that the instant decision regarding ICG’s legal entitlement to termination compensation for all ISP-traffic resolves the dispute between ICG and USWC in this case.  In particular, we understand that no present dispute exists as to the specific amounts owing ICG, assuming all ISP-traffic is eligible for compensation.  If the parties cannot agree on the precise amounts owed, either one may request that this case be reopened to resolve the matter.
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