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I. statement

A. This complaint was filed on June 26, 1998 by Complainant Tel-Save, Inc. (“TSI”), and the Commission issued its Order to Satisfy or Answer on July 1, 1998.  By Decision No. R98-713-I, July 23, 1998, certain procedural matters were stayed and U S WEST Communications, Inc. (“U S WEST”), was ordered to file an answer no later than August 20, 1998.

B. On August 20, 1998, U S WEST filed its Answer as well as a Motion to Dismiss or Alternatively Motion to Stay Complaint. TSI filed a response to the motion on September 4, 1998.  Also on September 4, 1998 the Colorado Office of Consumer Counsel filed a Motion seeking to participate as an amicus curiae, and seeking to file an amicus brief responding to the U S WEST motion.  

C. Responses to the Motion to Dismiss were due September 3, 1998 under the Commission’s normal 14-day response time, and technically TSI’s response and the OCC response brief are untimely.  However, the Administrative Law Judge (“ALJ”) in an order setting a hearing in this matter erroneously stated in dictum that responses were due September 4, 1998.  See Decision No. R98-818-I, August 27, 1998.  Since TSI and OCC may have relied on this erroneous statement, their responses will be considered timely.  The request of the OCC to participate as an amicus curiae will be granted.  

D. For the reasons set forth below the Motion to Dismiss should be granted.

E. TSI is a telecommunications carrier providing resold interexchange telecommunications services.  The allegations and request for relief in this complaint are straightforward.  They concern requests to change primary interexchange carriers (“PICs”).  The nub of the complaint is contained in paragraph 5, which in its entirety states as follows:

Specifically, U S WEST does not permit end-user customers to lift PIC freezes by means of E-mail, whether transmitted directly by the customer or forwarded by TSI.  [Footnote omitted.]  U S WEST’s failure to accept E-mail requests to lift PIC freezes unreasonably and unnecessarily delays, impedes, and often thwarts customer attempts to lift PIC freezes in order to switch their long distance service to that provided by TSI.

F. The requested relief is equally straightforward.  TSI seeks an order of this Commission requiring U S WEST to accept E-mailed requests to lift PIC freezes both directly from end user customers and as forwarded by TSI.

G. In its Motion to Dismiss U S WEST points out that this Commission has recently adopted emergency rules related to slamming and PIC freezes found at 4 Code of Colorado Regulations 723-2-25.  The Commission’s emergency rules on slamming and PIC changes do not include E-mail as an authorized method of lifting customer PIC freezes.  Rule 723-2-25.4.1 provides:

Each BLEP/CSIIIXC
 must offer customers, at no charge, the option to freeze their BLEP/CSIIIXC.  As used herein, freeze occurs when a customer designates its existing BLEP/CSIIIXC as a permanent choice which may not be changed absent further written authorization initiated by the customer.

Written authorization is discussed in 723-2-25.3, which provides as follows:

3.1 A BLEP shall obtain any necessary written authorization from a customer for a CSBLEP/CSIIIXC change by using a letter of agency as specified in this Rule 25.3.  Any letter of agency that does not conform with this Rule 25.3 is void.

3.2 The letter of agency shall be a separate or severable document (an easily separable document containing only the authorizing language described below) the sole purpose of which is to authorize a CSBLEP/CSIIIXC change.  The letter of agency must be signed and dated by the customer of the telecommunications service requesting the change to the customer’s selected CSBLEP/CSIIIXC.

H. The OCC supports the Motion to Dismiss.  It states that U S WEST’s policy of not accepting E-mail to lift a PIC freeze is in accordance with both State and Federal law.  OCC suggests that TSI raise the question of whether E-mail should be accepted as a method of lifting a PIC freeze in this Commission’s pending rulemaking governing presubscription, R98-379T.

I. TSI in its response to the Motion to Dismiss argues that the Commission rules do not preclude the use of E-mail as a written authorization.  TSI suggests that E-mail simply refers to the method of transmission of a written authorization and suggests that E-mail is a written authorization.

J. TSI’s argument is inconsistent with the specific requirements of Rule 25.3.2 which mandate that written authorization be a separate or severable document which must be signed and dated.  This language indicates that an E-mail is not an acceptable letter of agency under the Commission’s Emergency Rules.

J.
Thus U S WEST is correct that the sole relief sought in this complaint, and the whole basis of the complaint, cannot stand under the Commission’s emergency rules because it is in direct contravention of the rules.

K.
As noted by U S WEST and the OCC, this Commission’s rules on lifting PIC freezes are temporary, and a permanent rulemaking is underway.  The Complainant is urged to participate in the permanent rulemaking proceeding to bring its position before the Commission in that forum.

L.
In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

ii.
order

A. The Commission Orders That:

1. Docket No. 98F-293T, being a complaint of Tel-Save, Inc., against U S WEST Communications, Inc., is dismissed.  The hearing in this matter scheduled for October 1, 1998 is vacated.

2. The Colorado Office of Consumer Counsel is granted amicus curiae status in this proceeding.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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� BLEP is an acronym for basic local exchange provider and CSIIIXC is an acronym for customer selected intrastate intraLATA or interLATA carrier.
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