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public utilities commission of the state of colorado,

complainant,

v.
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recommended decision of
Administrative Law Judge
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dismissing civil
penalty assessments

Mailed Date:  August 18, 1998

Appearances:

Gregory Sopkin, Assistant Attorney General, Denver, Colorado, for the Staff of the Commission; and

James E. Freemyer, Esq., Denver, Colorado, for the Respondent.

I. statement

A. This proceeding was instituted by the issuance of Civil Penalty Assessment Notice (“CPAN”) No. 98-R-M-1 on April 3, 1998.  By Order and Notice dated April 30, 1998, the matter was set for a hearing to be held on June 18, 1998 in a Commission hearing room in Denver, Colorado.  That hearing was vacated and resched-uled at the request of the Respondent His and Hers Towing (“His and Hers”) to July 23, 1998.

B. At the assigned place and time the undersigned called the matter for hearing.  During the course of hearing Exhibits 1 through 10 were identified, offered, and admitted into evidence.  At the conclusion of the hearing the parties were authorized to file closing statements of position no later than August 11, 1998.  Timely statements were filed by both the Staff and Respon-dent.

C. In accordance with § 40-6-109, C.R.S., the undersigned now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. findings of fact

A. His and Hers operates as a towing carrier permitted by this Commission.  It has operated since September 30, 1997 under Permit No. T-3003.  It is subject to the Commission’s Towing Carrier Rules, found at 4 Code of Colorado Regulations (“CCR”) 723-9 (“Towing Rules”).  

B. Little Caesar’s Pizza (“Little Caesar’s”) leased prop-erty at 880 East Colfax Avenue, Denver, Colorado from the Cordillera Corporation by lease dated November 24, 1987 for a period of ten years.  The premises ultimately came to be sur-rendered to the lessor under a lease termination effective December 1, 1997.

C. His and Hers entered into a towing agreement with Little Caesar’s restaurant dated September 26, 1997.  See Exhibit No. 5.  At the time the towing agreement was entered into Little Caesar’s had full authority as a lessee to enter into the towing agreement.  The agreement provided that it could be terminated upon 30 days’ written notice of either party.  The towing agree-ment provided that His and Hers would provide towing services upon the request of store management, its agents, employees.  The agreement further specifically identified Joan Cotey and Saondra Swan to act as agents for Little Caesar’s to authorize removal of vehicles after hours.

D. Little Caesar’s never notified His and Hers that it was going out of business.  An assistant manager for Little Caesar’s, Aric Loomis, told a principal of the Respondent in November of 1997 that Little Caesar’s was closing for remodeling and would reopen in the next few months.

E. On December 3, 1997, Respondent towed four vehicles from the premises at 880 East Colfax at the request of Joan Cotey.  On February 11, 1998, Respondent towed a vehicle from the premises at 880 East Colfax at the request of a Ms. Centaro, an associate of Saondra Swan’s.  On February 21, 1998, His and Hers towed a vehicle from the premises at 880 East Colfax at the request of Saondra Swan.  His and Hers paid no compensation to Cotey, Centaro, or Swan.

F. In late February, either February 24 or 25, 1997, the Respondent was contacted by an agent of the Cordillera Cor-poration and informed that Little Caesar’s was no longer the lessee of the premises in question and that only the Cordillera Corporation could authorize tows from the premises.  At this point Respondent removed its signs from the premises at 880 East Colfax and performed no additional tows from the premises.

III. discussion

A. Staff issued a CPAN alleging two violations of Commis-sion rules for each of the above mentioned tows.  Specifically, Staff alleged violations of 4 CCR 723-9-14.2.3.2 and 4 CCR 723-9-14.3.  These rules read as follows:

14.2.3.2 Authorization Procedure.  The authorization shall be filled out in full, signed by the property owner, and given to the towing carrier at the time the motor vehicle is to be removed from the private prop-erty.
14.3 Non-Compliance with Authorization Conditions.  If a tow is not performed consistent with any of the con-ditions as stated in Rule 723-9-14.2.1 or 723-9-14.2.3 above, the towing carrier may not charge, collect, or retain any fees or charges for the unauthorized serv-ices it performs.
B. Two other provisions of the Towing Carrier Rules which are essential to the analysis of this case are 14.1.1 and 14.1.3, which read as follows:

14.1.1 Property Owner.  The property owner shall include:
 
(i)
A private property owner, a lessee, or an agent of the private property owner authorized in writing; and
 
(ii)
 A federal, state, or local government entity and its employees responsible for publicly owned property.

14.1.3 Towing Carrier Not an Agent.  A towing carrier, its employees, partners, officers, directors, stock-holders, or independent contractors working for and/or with the towing carrier shall not be allowed to act as an agent for the property owner.

C. This Commission has no inherent authority to assess monetary penalties against carriers.  Haney v. PUC, 194 Colo. 481, 574 P.2d 863 (1978).  Subsequent to Haney the Legislature authorized the Commission to assess civil penalties under certain conditions.  The statutory authority sets forth certain fines for statutory violations.  Then, as pertinent to this proceeding, it sets forth the fining authority of this Commission for rule violations.  Section 40-7-113(1)(g), C.R.S., provides as follows:

Any person who operates a motor vehicle as defined in § 40-10-101(3) or § 40-11-101(4) who intentionally vio-lates any provision of Articles 10, 11, 13, 14, and 16 of this title not enumerated in paragraphs (a) to (f) of this subsection (1), any rule or regulation prom-ulgated by the Commission pursuant to this title, or any safety rule adopted by the Department of Public Safety relating to towing carriers may be assessed a civil penalty of not more than $400.  (Emphasis added.)

D. Respondent’s position is simply that in order for the Commission to assess a civil penalty for a violation of its rules it must show that the Respondent “intentionally” violated those rules, and the Staff has not established that in this proceeding.  Staff refers to this argument as a “good faith” exception to the Commission’s rules, suggesting that Staff does not need to show intent to violate Commission rules in order to prove a violation.  See Staff’s statements of position, page 3.

E. The language of the statute seems clear, namely, that only intentional violations of Commission rules may result in the assessment of a civil penalty.  The use of the word “inten-tionally” cannot be ignored.  Acting intentionally is with the highest degree of mental culpability, and proof of that intent will be required when a statute requires that prohibited conduct be performed intentionally.  Division of Employment and Training v. Industrial Commission, 706 P.2d 433 (Colo. Appellate 1985).  While Staff notes that the rules do not require proving of intent, the statute cannot be ignored.  Staff also suggests this is bad policy; however, the Administrative Law Judge is not free to ignore the legislative mandate.  Thus Staff must establish an intentional violation of a Commission rule as part of its case.

F. Turning to the facts in this proceeding, Staff’s theory is that Little Caesar’s authority to authorize tows terminated when its lease terminated on December 1, 1997, and that all tows after that were not authorized.  However, there was no evidence that the Respondent became aware that Little Caesar’s was no longer empowered to authorize tows until February 24 or 25, 1998, which is after the date of the tows in question.  It appears that Respondent was conducting tows under the belief that its contract with Little Caesar’s was still in effect.  In the absence of further proof, Staff has failed to establish that Respondent intentionally violated Commission rules, and the CPAN must be dismissed.

G. For the reasons set forth above the violations alleged on CPAN No. 98-R-M-1 should be dismissed.

H. In accordance with § 40-6-109, C.R.S., it is recom-mended that the Commission enter the following order.

IV. order

A. The Commission Orders That:

1. The violations alleged on Civil Penalty Assessment Notice No. 98-R-M-1 are dismissed.  Docket No. 98M-155 is closed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the pro-cedure stated in § 40-6-113, C.R.S.  If no transcript or stip-ulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4.
If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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