Decision No. C98-953

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-392S

IN THE MATTER OF THE APPLICATION OF UTILICORP UNITED INC., FOR AN ORDER AUTHORIZING THE ISSUANCE OF UP TO AND INCLUDING 565,000 SHARES OF COMMON STOCK PURSUANT TO THE UTILICORP EMPLOYEE STOCK OPTION PLAN.
ORDER GRANTING AUTHORITY TO ISSUE
ADDITIONAL SHARES OF COMMON STOCK

Mailed Date:  September 25, 1998

Adopted Date:  September 24, 1998

I.
BY THE COMMISSION:

Statement

1. UtiliCorp United Inc. (the "Applicant" or the "Company"), a Delaware corporation, filed with this Commission on September 4, 1998, a Verified Application for an order authorizing the issuance of up to and including 565,000 shares of Common Stock pursuant to the Applicant's employee benefit and employee incentive plans.

2. The Application was set for hearing, after due and proper notice, at 9 a.m. on Monday, September 28, 1998, in the hearing room of the Commission, Office Level 2, 1580 Logan Street, Denver, Colorado. 

3. No petitions to intervene were filed in opposition to the Verified Application, and the Commission has the authority to determine said Verified Application under its modified procedure as an uncontested and unopposed matter pursuant to § 40-6-109(5), C.R.S. 1973, and Rule 24 of the Commission's Rules of Practice and Procedure.  The hearing scheduled for September 28, 1998 should be vacated.

II.
FINDINGS OF FACT

Based on the Verified Application, the exhibits attached thereto and submitted, and the investigation of these matters by the Commission Staff, it is found as fact that:

1. Applicant is a public utility as defined in § 40-1-103 (1997), C.R.S., as amended.

2. Applicant, a Delaware corporation, is a public utility company engaged in the State of Colorado principally in the generation, purchase, transmission, distribution, and sale of electricity and in the purchase, distribution, and sale of natural gas in various areas. 

3. A copy of Applicant's Certificate of Authority, issued by the Colorado Secretary of State on April 2, 1987, was filed in Docket No. 91A-629S as Exhibit A and is properly on file with the Commission.  A certified copy of Applicant's Certificate of Incorporation dated September 9, 1986, as amended, containing its Articles of Incorporation, was attached to the Verified Application as Exhibit A and is properly on file, as well.  In addition, a certified copy of an amendment to the Certificate of Incorporation dated May 12, 1998 is also attached to the Verified Application as Exhibit A and is properly on file with the Commission.

4. Applicant is engaged, generally, as an electric and natural gas utility operating in nine states, one Canadian province, and New Zealand.  Specifically, Applicant provides:  (a) retail electric service to customers in central and southwest Kansas and southeast Colorado through its WestPlains Energy division; (b) retail electric service and retail natural gas service to customers located in Missouri through its Missouri Public Service division; (c) retail natural gas service to customers located in Iowa, Minnesota, Nebraska, Colorado, Kansas, Michigan, and South Dakota through its Peoples Natural Gas division; (d) retail natural gas service to customers located in Lawrence, Kansas and the surrounding area through its Kansas Public Service division; (e) retail natural gas service to customers located in northern Minnesota through its Northern Minnesota Utilities division; (f) retail electric service and retail natural gas service to customers located in West Virginia through its West Virginia Power division; (g) retail natural gas service to customers located in Michigan through its Michigan Gas Utilities division; (h) retail electric service to customers located in British Columbia through a Canadian subsidiary, West Kootenay Power, Ltd.; (i) retail electric service to customers located in New Zealand through WEL Energy Group Limited (“WEL”) and Power New Zealand (“PNZ”) (an indirect majority-owned subsidiary of the Company holds minority interests in WEL and in PNZ); and (j) retail electric service to customers located in Victoria Australia through United Energy (an indirect wholly-owned subsidiary holds a 34 percent interest in United Energy). 

5. One of Applicant's subsidiaries, Aquila Energy Corporation, is an independent marketer of natural gas and also invests in gas gathering and processing systems and in oil and gas reserves.  

6. Another subsidiary of Applicant, UtilCo Group Inc., participates in the development, ownership, and operation of facilities in the independent and wholesale power generation market.

7. UtiliCorp British Columbia is the owner of West Kootenay Power, Ltd., listed above.  UtiliCorp South Pacific owns 79 percent of the entity which owns the 34 percent interest in United Energy.

8. This Commission has jurisdiction over Applicant and the subject matter of the aforesaid Verified Application.

9. This Commission is fully advised in the premises with respect to this matter.

10. Pursuant to Applicant's Certificate of Incorporation, as amended, the Board of Directors of Applicant is authorized to approve the issuance of up to 200 million shares of Common Stock of the par value of $1 per share.  On June 30, 1998, there were 53,753,800 shares issued and outstanding, as set forth in the aforesaid Verified Application.

11. The Board of Directors of the Company is authorized to approve the issuance of up to 20 million shares of Class A common stock, $1 par value, in one or more series.  By resolution, the Board may fix the voting powers; full, limited, or none and such other designations, preferences, or other special rights, limitations, or restrictions.  No shares of Class A common stock are issued or outstanding. 

12. The Board of Directors of the Company is authorized to approve the issuance of up to 10 million shares of Preference Stock, without par value, in one or more series.  There were no Shares of Preference Stock outstanding on June 30, 1998. 

13. As of June 30, 1998, the aggregate principal amount of long term indebtedness of Applicant was $1,343,700,000.  A condensed description of the Company’s indentures of trust, purchase agreements, and bonds outstanding thereunder is attached to the aforesaid Verified Application as Exhibit B.

14. Applicant had short-term indebtedness at June 30, 1998, aggregating $285,000,000

15. Applicant has several employee benefit/employee incentive plans, one of which is the UtiliCorp United Inc. Employee Stock Option Plan (the "Plan").  The principal purposes of the Plan, are:  (1) to improve individual employee performance by providing long-term incentives and rewards to the Company's employees; (2) to assist the Company in attracting, retaining, and motivating employees with experience and ability; and (3) to associate the interests of the Company's employees with those of its shareholders.

16. Applicant requests authority to issue up to and including 565,000 additional shares of the Company’s Common Stock pursuant to the Plan.  The current annual dividend rate on the Common Stock is $1.80.  The Common Stock has a par value of $1 per share.

17. Applicant has approximately 380,000 shares remaining in the Option Plan under previous authority.  Such authority was granted by the Commission in Docket No. 91A-714S. 

18. With respect to the Option Plan, the Applicant does not yet have all required regulatory authorizations to grant options under the Option Plan. The upcoming issuances under the plan are projected to be approximately 945,000 shares following receipt of all regulatory approvals and registration with the Securities and Exchange Commission (“SEC”).  It is the Company’s intent to provide the Commission an annual update detailing the number of options granted pursuant to the Option Plan over the prior 12 months.  A copy of the option plan was attached as Exhibit F to the aforesaid verified application. 

19. The issuance of shares and the granting of options pursuant to the Option Plan will require the filing of Registration Statements on Form S-8 with the SEC.  The Applicant has informed the Staff that it does not expect to file those Registration Statements with the SEC until after this Commission has acted on this Application.  The Registration Statements will be filed after Applicant has received all regulatory approvals for this issuance of Common Stock.  This Commission will not require the Filing of the SEC Registration Statements prior to approval of the instant Application.  However, Applicant will be directed to file the Registration Statements as an exhibit with this Commission within a reasonable time after filing them with the SEC.

20. Applicant anticipates minimal costs in maintaining the Option Plan.

21. The Applicant has informed the Staff that the net proceeds realized from the issuance of the Common Stock pursuant to the Option Plan are expected to be de minimis.  The net proceeds, if any, will flow to the corporate treasury and will be used for general corporate purposes.

22. Applicant's pro forma capital structure as of June 30, 1998, after giving effect to the issuance of the 565,000 shares of Common Stock requested in this Docket, is 52.069 percent long-term debt, 3.875 percent Preference or Preferred Stock, and 44.056 percent Common Stock equity.

23. The Applicant caused a Notice of the filing of this Application to be published on September 8, 1998, in The Gazette Telegraph and The Pueblo Chieftain, newspapers of general circulation in the Applicant's areas of service, in accordance with Rule 56 of the Commission's Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 (1998).

24. The aforesaid proposed securities transactions of Applicant are reasonably required and necessary for Applicant's proper corporate financing and should be authorized and approved.  The issuance of the 565,000 shares of Common Stock approved herein will enable the Applicant to continue and promote the purposes of the Option Plan.

25. The aforesaid proposed securities to be issued by Applicant are not inconsistent with the public interest, and the purposes thereof are permitted by law and are consistent with the provisions of the Public Utilities Law of the State of Colorado.

IIi.
CONCLUSIONS ON FINDINGS OF FACT

Upon consideration of the Verified Application and the foregoing findings of fact, the Commission concludes as follows:

1. The Verified Application shall be deemed complete.

2. The issuance of the securities as stated in the Verified Application will be consistent with the provisions of the Public Utilities Law, is for a lawful purpose, and is not inconsistent with the public interest. 

3. The Verified Application should be granted, and the issuance of the securities should be authorized and approved.  An appropriate order will be entered.

IV.
ORDER

A. The Commission Orders That:

1. The application is hereby deemed complete.

2. Applicant UtiliCorp United Inc., is authorized to issue up to and including 565,000 shares of the its Common Stock pursuant to the Incentive Plan and the Option Plan, as herein set forth.

3. Applicant shall file copies of the Registration Statement relating to the Option Plan with this Commission within a reasonable period of time after it is filed with the Securities and Exchange Commission.

4. Nothing herein shall be construed to imply any recommendation or guarantee of, or any obligation with respect to, said securities on the part of the State of Colorado.

5. The Commission retains jurisdiction of this proceeding to the end that it may make such further order or orders in the premises as it may deem to be proper and desirable.

6. The hearing with respect to the Verified Application, set for September 28, 1998, is vacated.

7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 24, 1998.
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