Decision No. C97-582

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96a-329T

in the matter of: tcg colorado petition for arbitration pursuant to § 252(() of the telecommunications act of 1996 to establish an interconnection agreement with u s west communications, inc.

DOCKET NO. 96A-345T

in the matter of the interconnection contract negotiations between at&t communications of the mountain states, inc., and u s west communications, inc., pursuant to 47 U.S.C., Section 252.

DOCKET NO. 96A-356T

in the matter of icg telecom group inc. PETITION for arbitration pursuant to section 252(b) of the telecommunications act of 1996 to establish certain terms and conditions of an interconnection agreement with u s west communications, inc.

Decision Denying Motion For Rehearing, Reargument, And Reconsideration
Mailed Date:  June 10, 1997

Adopted Date:  June 4, 1997

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for con-sideration of the Motion for Rehearing, Reargument, and Recon-sideration ("Motion") filed by U S WEST Communications, Inc. ("USWC" or "Company"), on May 14, 1997.  USWC requests recon-sideration of Decision No C97-428 in which we concluded that its refusal to provide certain information to the Commission and com-peting local exchange carriers ("CLECs") constituted a failure to negotiate in good faith pursuant to the provisions of the Tele-communications Act of 1996 ("Act"), 47 U.S.C. § 151 et. seq.  Decision No. C97-428 points out that the Commission, in previous orders, directed USWC to provide information relating to the service standards presently utilized by the Company in the provi-sion of its own services.  Since the information provided by USWC failed to comply with our previous directives, we concluded that the Company's actions (or omissions) amounted to a failure to negotiate in good faith.  The Company now requests that we reconsider that finding.  Now being duly advised in the premises, we deny the Motion.

B. Discussion

USWC, in the Motion, first suggests that the Com-mission is requesting information which exceeds the scope of the Act.  Production of the requested information was intended to ensure that the Company provides service to CLECs which is equal in quality to that provided to itself.  In its Motion, the Com-pany argues that the "equal in quality" requirement in the Act applies only to interconnection, and not to resale, access to unbundled network elements, or collocation.  We disagree with this assertion.  Briefly, we observe that the Act requires incum-bents such as USWC to provide to CLECs, nondiscriminatory access to unbundled elements, services for resale, and collocation.  See subsections 251(c)(3), (4), and (6).  This requirement appears to be identical to the "equal in quality" requirement relating to interconnection.  In any event, we conclude that the service quality information requested in our prior orders is directly related to requirements imposed upon USWC by the Act.  As such, the information is necessary to demonstrate whether the Company is complying with the Act and directives issued by the Commission as arbitrator.

Next, the Motion suggests that the Commission had no authority to make a finding regarding the Company's good faith in negotiating interconnection agreements.   This argument is based upon the assertion that the arbitration proceedings have been concluded, and that the Commission has no authority to enter another order which "penalizes" USWC for failure to provide requested information.  We also disagree with these contentions.

First, we find that the Commission has authority under the Act (e.g., subsection 252(b)(4)(B)) and state law (e.g., § 40-3-110, C.R.S.) to require USWC to produce information such as that requested in our prior orders.  Second, we note that the requested information was directly related to decisions made in the orders arbitrating disputes between USWC and the CLECs involved in this case.  See Decision Nos. C96-1186, C96-1206, and C96-1231 ("Arbitration decisions").  In the Arbitration deci-sions, we made the determination (within the time periods spec-ified in the Act) that USWC would be required to provide service to the CLECs which was equal in quality to that provided by the Company to itself.  The information which USWC has been ordered to produce, as a compliance filing, will enable the CLECs to confirm that they are being treated in a non-discriminatory manner in accordance with the Arbitration decisions.  As the Motion points out, the requested information may assist the Com-mission in promulgating service quality standards considered as part of the arbitration proceedings.  However, nothing in the Act suggests that the Commission has acted inappropriately by requir-ing this information, even after the nine-month period referenced in subsection 252(b)(4)(C).  As noted, the Commission did issue its Arbitration decisions within the time constraints of the Act.  The information requested from USWC amounts to a compliance fil-ing and is consistent with the directives in the Arbitration decisions.

The Company, in its Motion, finally objects to the perceived requirement in Decision No. C97-428 that all informa-tion, including confidential information, must be filed as part of the public record.  This perception is erroneous.  Decision No. C97-428 (page 10), in effect, stated that the filing of the requested standards should be in the public record in the absence of good cause shown.  We clarify that USWC is not precluded from attempting to demonstrate that portions of the requested informa-tion are in actuality confidential information, and should be filed under seal.
  The Company, in its claim of confidentiality, should demonstrate that good cause exists to treat specific information as confidential.

II. ORDER

A. The Commission Orders That:

The Motion for Rehearing, Reargument, and Recon-sideration filed by U S WEST Communications, Inc., is denied.

This Order is effective on its Mailed Date.

B. ADOPTED IN Commissioners’ WEEKLY MEETING June 4, 1997.
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    �  We disagree with USWC's assertion that the finding of failure to negotiate in good faith amounts to a penalty.  As stated in the Motion, whether USWC has negotiated in good faith becomes an issue in the context of a § 271 proceeding (Bell Operating Company entry into the interLATA market).  However, the determination whether the Company has met the necessary conditions for entry into the interLATA market will be subject to separate proceedings.


    �  However, we again note (see Decision No. C97-428, page 10) that we failed to see how much of the information previously filed by the Company is confidential.  For example, the previously submitted information frequently referenced Commission measurements as the source for some of the standards.  If this is a reference to Commission rules, we emphasize that the standards set forth in our rules are public information.
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