Decision No. C97-337

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 96S-290G

re:  the investigation and suspension of tariff sheets filed by public service company of COLORADO with advice letter no. 509-gas regarding two general rate schedule adjustment riders.

decision denying application for reconsideration and motion for
clarification

Mailed Date:  March 31, 1977

Adopted Date:  March 26, 1997

I. by the commission

A. Statement

1. This matter comes before the Colorado Public Util-ities Commission (the "Commission") for consideration of the application for reconsideration and motion for clarification filed by the Colorado Office of Consumer Counsel ("OCC") on March 14, 1997.  At issue in the OCC's filing is the Commission's grant, per Decision No. C97-244, of a rehearing in this docket and the scope of the rehearing.  

2. First, the OCC argues that the grant of rehearing was improper because circumstances for rehearing did not exist.  The OCC relies on the proposition that rehearing is "comparable to a motion for new trial in judicial proceedings."  Public Util-ities Comm'n v. Northwest Water Corp., 451 P.2d 266, 272 (Colo. 1969) (dicta).

Comparability does not mean that the standard is identical.  In fact, the Commission has been directed on remand by the Colorado Supreme Court simply to make further factual findings to support a conclusion of law.  Northwest Water, 451 P.2d at 277.  The opportunity to make additional factual findings to support a legal conclusion is not one of the circumstances set forth in Rule 59 of the Colorado Rules of Civil Procedure, which rule governs new trials in judicial proceedings.  The Commission, therefore, is not bound by the grounds upon which a new trial can be granted.  Moreover, the Commission's controlling statute pro-vides only that "sufficient reason therefor" needs to be shown in order to grant an application for rehearing, reargument, or reconsideration.  Section 40-6-114(1), C.R.S.  In short, the Com-mission did not err in granting rehearing in this docket.

Second, the OCC argues for clarification of the scope of the rehearing in the event that the Commission does not withdraw its grant of rehearing.  Ordering paragraph 2 of Deci-sion No. C97-244 is quite clear as to the scope of the rehearing:


2.
The rehearing in this matter shall be limited to the following three issues:  (1) calculation of transportation rate rider; (2) calculation of cash working capital; and (3) calculation of financing fees of Public Service Colorado Credit Corporation.

In a rehearing, the Commission is permitted to admit new evi-dence.  In Northwest Water, the Court ordered:

The Commission, upon remand, shall make further find-ings in respect to [the rate base adjustment] phase of the case and, in the event the evidence in its files is not sufficient upon which to base its findings, it may, upon proper notice, conduct a further evidentiary hear-ing to determine whether the facts support its conclu-sion as to the contribution.

Id.  Thus, admitting new evidence in a rehearing is clearly law-ful and, considering the limited issues upon which rehearing has been granted, entirely appropriate in this docket.

II. order

The Commission Orders That:

The application for reconsideration and motion for clarification filed by the Colorado Office of Consumer Counsel are denied.  New evidence will be permitted to be introduced at the limited hearing ordered in Decision No. C97-118.  

This Decision is effective on its Mailed Date.

ADOPTED IN COMMISSIONERS’ WEEKLY MEETING March 26, 1997.
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