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State, including the City snd the territery adjscent thersto. Ibs whole-

sale customers yhe are engaged in bhe distribubion of energy to the public

gerved by such custeomers include The Home Ges and Electric

Company, opersbixig in the Greeley distriet, The Glenwood Light nd Power

ver Compsny, Carbondele Light and Power Company, Redlsnde

¢h enérey to the City =s the latder!s own Bydrs plant would net
hla of iﬁ-_&:nishing,for a charge of seven dollars per kilowabitd of
ity per year, plus one cent: per kilowadt hour.® Lile-
wise, Bervice Company offered st one time bo #ell emergy to the City of
atribubion by it. The Borthern Colorsde Powmer Compsny,
'ecess:ezr' of Bervice Company in the territery in which Fort Collins,

‘ond boveland are situated, did sell emergy for a mumber of years

On September 12, 1952, s gpesisl municipel election

wes Held in the Gity. At gaid eclechblon o majority of the guglified elec~
Yors vobing voted in favor of the adopbion of an amendment to the charter
of the €ity, the emendment being ap follows:

"The City “ouneil shall have the vight and without
other or her preliminaries, it shall be the duby of bhe City
Couneill 3 with to aepuire, by apy lawful meens, a municipal

t and power sysbem, consisbihg of & gueersting plent

% Tlon system with a11, necessary appurbenances, and to
issve in MLl peyment therefor municipal electric light and power

* Hereinafter referred to as kw.

@ Yereinafier referred to as kwh.
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‘Bervige Company in iig snswer gnd ab fhe heoring con—

s

tended - that thls Commission has no power or jurisdiction to reguire it o

-garrent at & failr end! reasoreble wholesele rate or any
other rabe; W% fhe City is without power or subherity to take over and
_ibutin_g gysbem of the defendant Uin aﬂvsmqe of the time
waen the City shélL have completed its generating plentd; that the City
by its :q-émpi dnd: or pebition “sesks to meke the said €ity & joint owner
G 58 defendsnt in the business of opersting and counduct—
digtributing system, conbydry te 'tﬁ:i-a provisions

of the Constitubion-of the Shate of




L that L angtmizes Where electricity has been s

ws besn-done asfhe result of specific ._c.:@nrtf,-mc“.
Feiled to comoly: wikh. lhe requirements of Ghgpber I
the Sbabe of orad ,m that o plen has boen adopbed
it cipal eleebrie 1ighl and-
of the (‘;it‘y nave not approved ady swch
[leged also Uhat there is peading in the I
an actien in which #s -drawm in. gt
'.‘r:m acguise such pﬁ'.cu:xi
Hapter 182. Prior do- th

alleged alse thabk 4

“abowt o

of gadd el

“waa Pfarther alleged thed bhewe iy pepding aad un-

disposed of Al bhe Disrlct Gog-::!‘b of Hae 4 ed dtabes for Th

of Cc‘slo:c’adb.. s . -':a.t'c,’cion, the objeet of Y’hJCh e bo sder

flon preventing the topeuemeation of a plen of the Gity to acquire & mudole
pgl plant, and to enjoin the Federal Admindstrator of Public Works of the
Tl bed Steds wiea Lrom aclvaneing' snd losnmdng the necesgary money
Hherefor.

The ansver further alleged that "a determinsbion as to
thc right of comgleinzmt to reguire service and the duby of this defendant
bo supply 3t is puwely a Judiclal one, and which ean nok- validly be made
by this Commiseion." With respect to this defense, the brlet for fervice

Company on pages 6 aud 7 sbtates:
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15 to what tabe Service: Computly should charge the

‘pequired to sell snergy to the Beny- thers ls considerdble

fowe of the testinony had to do with wh 44 wowld cost the

senerate ite own enghgy. Obher 7 had to do yidh

$i *Ll’:a ity of Colorade Springs fox »:__(':jj : i smd Aistribel

- andl with the rabes uhax:fgecl t}:m ; ([Crarat 55'erv:ec£l by the

of said city. The evidence i showed #hat the cowbs and pabes in Colerbds

wishe low. Thers was evidence gheos a4 we heve indiceted,
of the rote at which Service Company offered to 8(1 Ly energy to the
{idy of Loweland to supptement bhe energy generabnd by ﬁé.id clty. One
i dntrodiwced in evidence .shc-ﬁ':-;ﬂréd the rates at whlch energy is sotd

o each of the wholesale costomers hereln nemed whaleh are eagaged in

petail distribution.

gy ehen

Ag Mr. MeCammon tesbified, ne inventory and appraisnk

s besn made of Service Company's property. Even &f we had an inventory snd




er of fixing & partionler rate b ghaple as ib

Mr. Helammeon bestifbed v relppot o this dfioultys

M. MeGammon hes

- rate eharged the Home Gas and Eie

~Mwould be substentially the mate wWilch we would propose,

ot of pisking the chenge-over of the subsbatdon.? Part of hig
poct thereto is as folls
My testimeny here with ref

Qmmms@oa, .E’or the g

d =L,.ZL that' gfona t,hr*oumz with that that rabe g ap-
Golling represents conditions which are frplosi,
wniuh Bre OHALGHOUS,y « o 4

Mr. HeCammon tesbified that the cost of maklng the neces-
agry cumgma in sebbing up the proper egulpment eb the subsbabtion in order ’c:';é.
meter servies to the Cliy alone would be some $1500. 'The evidence with
respeet Lo Wids ftem is not as debailed as Lt showld bee. <o do nol kuow
vhether this includes thetotal cost ow velue of all maberisls snd appara—
tos used, or whether it is limited to the cost of labor wad of waterisls
that would have no salvege value, and the reasensble value of the use of
long~life materisls which might hereafter he used #t some other pluce.

%e shall assume it is so Limibed.




Pavlie 4 5 during bhe sane yeay L5 ‘1' X2} bek
o dm bhe A o e . Fort Collimg,n

Yy Grechy 5 % gred 1 ow o o 140 ‘

howy 46 5 - dowa border.™ One of

ot I oan gebbing @l exach s Wi charged this

iy in % 52,165 for power which you- adl @ 20dd &b a pndfstw

ke T
One of the members of the Commibe I m Al e rkng
me observatlon VChat #52,000 L& ' med to
he bhe wholksale rabe delivered to Fort Colling ab +the sins robs as is
ehorged in Gieeley 7V
The State of Colorado has given rather broad powers
e Commission with respect to the rabes and serviee of pabldc willities.
Section 295, C.l. 1821, vests in the Commdsslion the power #d wubbority
and mekes i1t ihs duty
o corect sbnses, @nd preveblb un‘]u,,i, din c:ummj.n long
n the rates, charg @ farkd
; ig Btate, and to generally super
wmy m‘au ¢ whdlity in this Stabe and Lo do & ;
.vlmcl_;...,t;r herdin specifically designated or in addition Lhern‘l'a,

vhlch e necsssary or convenlent in the exerplse of such power. . "
Seotion 2289 provides, lnter allme
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Ty of service, ¢bec. We could ¢ite meny cases dn

whies of public wiilities mnder the Public Ut

Aot are débsrmnd By this Commdssion, and nob, @b least in the Ilrst

¥ the courts. For instance, several years ago th
Loveland wes building ibs disteibution sysbem imbe tervitery conbiguons

ce vompeny, defendant hersin, ingbtesd of seeking an




it petibion with this Comblstion, elleging that it

\g the  public i “BrRY A Bt o
L exbend

venlonce snd

Ly be made- thad: -

service

wokd |

ikt

v oand set up sbtaoderds snd hag ¢

sn o debermine facts wand nele £F

ming (0. V. HBysn, %5 8. G, 244
Harshe ] : seed it, we are swbhorized to ufidl wp the d
Ty &S}.QF"‘. ng -eckstbence of faets to which Llegislati n ie dipected.
‘ Wil v, Soubhard, 10 Whest. 1, 45, end Panana Refining Co. ve Ryan,
But, as we have indlcsted, we wderstand theb
such = borad combembion is not mede. Tha point zg to Jurisdletlon ig
rhat it is lacking in this cese for the reason ox win visyw of the fact
that! Serviee Compsuy bad conbended in the condemmation. case thet bhecanse
of & conbiact made with the Gity by Service Compaziyt & v sor m eminent
domain proceeding was net sveilable 4o the City as o menas of deter—

mining the value of and teking over the distribubion system Im the Oity.




¢ pommdsslon
Ly It can
By & court of

& the decision

vt domadn
in the salte
oy with res-
: greto hed never heen nade.
fe must likewkse apsums £
operly dismissed the ac
Ty answer.
vie doubt whether the Federal Bistrict Yourt will inter—
¢ ity secures ite capltal from private soupees, At sny rate,

we are offhe opimion thab the pendeney of ome or more achlons brought to

enjoin or step further steps bythe City does nob pperate to suspend the

performanee of our statutory dubies. In ohier words, n & case of this
kind e admindsbrative body mast assume the Ciiy has e right bo proceed
il B is held otherwise by a court of compebent jiwdsdiction. IF

there Lz muy serions guestion about the City's right the Ftate Dlo-
triet Court cam, if it sees fit, grant a sbay.

Tn respect of electlons this conmission decided
Weskern Light snd Power Company v. Loveland, P.t . 12188 644, that it
nas mo power Lo adjudicabe the guesilon pf the validity of a mumicipal
cleotion suthorizing the construction of a pewer plant, and that wetdd
the mather has been passed upon by the ceurds, the slection will be

presansd to be velid.




¥e cun not apres W the econbenti nade by Service

Gonpany Hhet since the Gity Council hasbeen -y dpe e mund~

de Light wnd powsr sysbem consisting of e generaﬂmg plant and
vy de withowt:

i the pedod

cerried o Ihs i e apged: o
would have : 4428 . ! 'i-': it had zeguired
the digte ing. eysumn. ords, the clby o hing because
1% coudd take over the distributicn sygben until the plswd had been
buily; edd could net build the plant wniil the ribubion systen hed
besn btgken over, We see nobhing in the cases
the City from proceeding in geod falth to acgriwe the éc:"nsrb_:;furbion sy sbem
and proge g 5 expeditionsly as possible, as g videp shows it I~
tends to do, in comstrucking the generating pland.

Neither emn we agree with the spdument ¥ T the neve
fact thot the City buyw energy from Service Company constitubes the O &3r
& joinb owner or a partner with Service Company. The City dn our opimien
would no mere be a joint owmer or paptner with Service Uompany than it weuld
be a joint owner or partner with some coal compeny from whieh 1t would
Tty ite copl for heating its city hell.

L leading case dealing with the guestlon when an elec~
tric compesny ig a pabhlic whility is Salisbury snd Spencer Ry. Co. e al.

vs. Southern Power Co., 17 N.C.18, 101 3.%. 595, 12 A.L.R. 304.
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A pablic whility becomes such by W
o holddng itself out bo serve Lhe public, In spite of whalt 1t se
' ibitors Tilm Delivery mud dervice -Gow; 7 Gole.P.U.C.
10%%, 1040 In other vords, a widlidy'e profession of
peneral: conduet ngy be such as te maze it o pablic whd v oaven though
et sll tmes it hes been cereful ho sey orally that it is neb such a
utility.
Yhether sn elechbric company is a public wbility as
Yo s corbain elass of customers camct be deternined by whether or nob
it has sepmrabe writlen contracts with each of them. 48 we stabed in

wos Film Case




person Wio

wets  with

. rates in liew-af b

eken ¢hesyly on b

Sgain, the court quoted with g el L Denver Geo

88 Cole. 259, 249.240. the following from the

opinion of theSupremen Court of the United Btates lum Chicego,

B% (. By Go. Ve LTowa, 94 U. 8, L55:
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@5. v. Hew York Rdison
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in this ceafe
fesd or perwitied by s elty _{_“._f,*% enersy &b
the ¢iby, it could ned he
ol a large apartment bulilding th

o redeil the emergy to his e
& ?Gv__f ey Yo Btate, gupre, end
Comni soiy

the City af Port gollins takes Trom Service
Company the disvribution sysbtem within the Pidy's limits under the
Judgment in the sminent demeln procsding, Seiwvise Ueonpeny is
effectively barred Trom retell service or eny oblws service witl
in the Guby. It would then have no right tv serve the rebsil
customess therein. The City in serving bhém~w' 4 ﬁmm be coutbets
ing with defendant, A pyblic wiility cannst be or lave & col-

petitor im an ares where iv has ne right bo serve. We must ass

swne, uwnti 2 celrt decides dilfferently, thal the City has the
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- net desl with the g
- lscontinue sevvice
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fase He. 1168, decided
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efiore,

ares beupded by The.

owes & dudy e & B at the eity Limits to
the @i ke eypddence shows thet Service ipwy Lo selling
o1 distribution ab ¥

té Twe
thet 1t s ._Vﬁl@né at ome Gl
for loig > service with said @i

T with Lomgmeont, which Bep
r did serve at wholesale Tor many years. Jerviee

pargy néwer hgg refused To sell Vo others for The seme p

& evicence indicates glearly and we find that during
fhe peried when theCity 1s bullding its genersating plant, Ssrvice
Company will beve from existing Pfseilities wmple energy to supgk

the GLty all the current it will require for distributlon. We

nesd not therefore consider s case where Sep © 0y would

4

be required to spend a large smount of money ip enlarging 1lbs
facitlitie for a short-tims consumer.

| i

| | SBerviee Company owes a duty geaerally te serve




tomers, snd has smple enevgy f this customere.
ipw of no prineiple upen whieh it may refuse to
sell euergy, merely becmuse the city will teke service for a
Pew monthy instead of for meny years.. [f we had s lavge mining
company desiring service only during a peried in whieh it woukd
be bullding ite own generating sysbem, end the defendant had
ample energy for sale, it elearly could not sy that it would
refuse té service. It would be regquired to Turnish it as long
a5 the o omer might want it.
We are dealing bthen in this case with & compeny whose
madn bhusiness ig net operating a cosl mine or & saw mill or sone

other Llige ol ¥ 258 Tor which it penegabes i Stm power,

with & S we Talt over. We ars dweling #ivh a:cop: atlon whese

wain business is, a8 I1ts neme indicates, serving the public &s a

public wgid j wpeny. We believe the

dgF Lt i3 in the oxdinery gese.
e are of the epinion that it can meke ne 4l flerence
that the wholesale customer desiripg energy in this cese is a
municipelity inmgsbend of a privalely-ownsd whilioys 4 public
utility serving energy at wholesale certainly cehimet deny service
to & man merely bPessuse he is a Seeialist or a Communist, or
something else, Nelther can the defendant deny serviee to a
ity for redistrubipion eny mors tham 1t ceuld %o &
privately owned whility that wanted the energy for the sams purpoee.
In view of all the evidemee, inelwiing the fact that
Bervice Gompeny is a public utility generally and that it &s selling
energy at wholesale to a substantlel pumber of publie utilities,
including two municipal cerporations, for distributien by them,
and the faet thet the evidence shows that the defendant has mever

tefused to sell emergy for redisitributien, we ares of the opinion,




that as to those heving the emelusive zight to sslld
id disteibute ensrgy in local avegs included in the general
ot the defendant has the lines end 1s serving fhe
lly, the defendant is & publie wiility and should
er energy to the City.
£t is quite difticuls f»":-_:. sopprately to compi
yates el

the com

itions. Weo are, therelfogre, of the epinion tH

weight on the birlef record made herein to
the very Leow % which Mr, Meseley Yeetified thet the munieipal

plent lu

he City of ol toebe fpr a rabvher short period
foes not @ e a8 sirongly for a bigh rabe as SBervice Cowpany
wrges, We belleve the fact that the use by Fot
be brief has advapbages as well as disadvantages. &t this part-
ienlar ¥ime Berviee Company ean take on considershly busipess
without being reguired vo spend any neney in emploving ite
Taeltlitdes., If the City's bu giness is to be held for enly a
brief time, then it is obvious thet there is neo demper incurred
o1 having fo. make such expenditures. On the other hand, with
ﬁﬁe leng+term customsr, before his use hes termiumatsd, it may
be necessary to spend a substential zmount of momey lor extensions
of generating plapt facilities,
We have gueted the testimeny of jr. Molasson glven

in this case and thet of Mr. loisesu given in the emlinent demain

case with respect to the fairness of ugiuig the TFort Collins

rate on the Home Gas and Blectric or Greeley rate. Mr. MeCasmon's
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gy woleln ths
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retore, the mezimupn demarnd | B0 kwh, the

average HoRthly ennsumption basss en & tobel comsumpiion of




¥ ¥edr, would be 350,00 kwh. & Gliarge per kwi,
az & whole 1ls fgllewed, wuld thexefore be
rpan's testimpny was to the e that the
to the Clty ef Fort Collims i & be ohe based,
reeléy rate structurse, but on the ok charge of 1.4
sley. (Of course, the reasen why the rabte schedule
guoted for Greslsy gives o lower aversges lwh cosl at Gresley than
at TPord : Spns due o the difference inm lead factor, smouwt
of energy s . ehe,)
. therefore appsarfs 1l of Bervice Compsny 's

witness velds the position that bthe rate charged at Fort. Colli

g some 1.B8 cents, wit b imeluding any cost

purpese of
fite! Cpllins alone for some nine mosihs, while the other
e rate should be gov
Of sovrse, the Greeley rate was nade with resocect

shivation that exlsts in $hav % tory: While we
that there are cerfain fixed charges, ele., whleh i
% Be glven consideration, on the ether hand it®
would not be nlﬁo apply the Gneeley waite o a yvery small
utility, 1T the total demand of its eustomers would net now
‘approackh 1500 kw. It is diffiewlt te btake & specisl rate and
made for & paritieular case and apply 1t rigldlyte all cases.
After gayeful econsideration of the svidense, the
Commission 1z of %the opinion, and so finds, that a reasonsble
rate to be charged by Service Jompany to the Clty, inclusing Uk
nwet cost of Serviee Company of substatlon expens ia the Greelsy
or the Heme Gas and FBlectric rate, which we guoted gupra, but
with the provise and eondiilon that the cost per lkwh in any montn
shall net sxceed 1.75 cents., e have mede this fimnfing witi the

belief tk ' in esech and every month application of the Greeley




writren would rosult ian 4 - of mere then
at Fort Colling. We ecan only sgy that under
istanees in evidenps in this partiegler ecase,

reasonable.
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