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I.
INTRODUCTION

1. This is a companion report to Volume II in the series of reports prepared by the Staff of the Colorado Public Utilities Commission (Staff) in Docket No. 97I-198T, which is the investigation into the compliance of Qwest Communication, Inc. (Qwest), formerly known as U S WEST Communications, Inc. (U S WEST)
, with the requirements of § 271 of the Telecommunications Act of 1996 (the Act)
.

2. The Staff reports will be filed with the Colorado Public Utilities Commission (Commission or PUC) for consideration and are part of the factual record in this proceeding.  The Commission directed Staff to conduct a series of technical workshops designed to provide open and full participation in the investigation by all interested parties.  The technical workshops formed the basis of the lengthy, rigorous, and open collaborative process in Colorado that has been favored in the past by the Federal Communications Commission (FCC) in its approval of prior § 271 applications in New York and Texas.  Bell Atlantic New York Order at ¶¶ 8, 9 and SBC Texas Order at ¶ 11.  The workshops served to identify and focus issues, develop consensus resolution of issues where possible, and clearly frame those issues that could not be resolved and reached impasse among participants.  Impasse issues were then to be addressed through the dispute resolution process agreed to by participants and ordered by the Commission for this investigation and will be considered by the Commission in order to resolve the impasse.

3. This Volume II A Staff report focuses on the impasse issues that are subject to the dispute resolution process agreed to by the participants and ordered by the Commission in this docket.  When the Commission resolves the disputed issues, that resolution will be subsequently incorporated into the final version of this report for continuity and ease of understanding.

4. Volume II A in the series of Staff reports addresses the impasse issues from Workshop 2, which dealt with Checklist Item Nos. 1 (Interconnection) and No. 14 (Resale).  The checklist item impasse issues will be discussed in this report in that order.

5. In accordance with the Procedural Order, this report describes the various impasse issues, summarizes the positions of the participants, and provides a Staff recommendation regarding resolution.  The complete briefs filed by participants are also available to the Commission for its consideration in resolving the disputed issues.

II.
CHECKLIST ITEM 1:  INTERCONNECTION
A.  Impasse Issue No. 1-8:

Terms and conditions under which CLECs can get new product offerings. SGAT § 7.1.1

Background:

6. This issue was raised during the discussion of SGAT § 7.1.1, but relates more broadly to the entire SGAT.  The positions presented here were made in conjunction with interconnection and collocation.

Position of the Parties:

7. Sprint labels this issue “productizing,” which refers to Qwest’s practice in developing its SGAT of requiring competing carriers to agree to certain terms and conditions of new product offerings before the carrier can take advantage of the offering.
  Normally, the parties must negotiate an amendment to existing interconnection agreements.  Sprint claims that this practice increases the costs of interconnection for CLECs and results in substantial delay.  

8. Qwest has offered to make new products available to CLECs before amendments are finalized, but only if the CLEC agrees to the terms and conditions of the new offering.  Sprint concludes that this is also unfair since CLECs must agree to unilateral terms and conditions.

9. The Joint Intervenors addressed this issue in the context of collocation (see Impasse Issue #1-104). The Joint Intervenors echo the issues raised by Sprint concerning the delay and cost of negotiating an amendment to the interconnection agreement.

10. Qwest notes that this is the same issue as that raised in Impasse Issue #1-104.  Qwest reiterates that terms and conditions of new product offerings must be reached before the product is provided.

Findings and Recommendation:

11. Staff incorporates by reference its findings and recommendation from Impasse Issue #1-104.  

12. In order to mitigate the delay and costs associated with negotiating amendments to the SGAT, the Colorado Commission has adopted rules that contain expedited procedures for the adoption of previously approved amendments to SGATs and additional provisions that permit a CLEC to submit disputes to an arbitrator.

B.  Impasse Issues No. 1-9, 1-10, and 1-121:

Connection to Tandem Switch, SGAT § 4.11.2; “Tandem Switch”, SGAT § 7.1.1; “Interconnection Facility Options”, SGAT § 7.2.2.9.6.1; and  “CLEC Interconnection to Access/Local Tandem”

13. In response to an issue from Workshop 1, the Commission ordered Qwest to modify the SGAT § 4.11.2 definition of a CLEC Tandem Office Switch to reflect the Commission’s flexibility to decide whether a switch is considered Tandem based on its geography and functionality.  The Order did not, however, address the broader issue of whether Qwest will allow CLECs to connect at any tandem switch they wish.  Workshop 2 impasse issues 1-9, 1-10 and 1-121 address this issue.

Summary of the Issue:

14. The CLECs are building a network architecture that is fundamentally different than Qwest’s hierarchical overlay network.  Because the new networks do not mirror Qwest’s, it is easier for the CLECs to interconnect at one single point within a LATA.  The increase in traffic surrounding that single point of interconnection (POI) on Qwest’s network, however, causes several difficulties for Qwest.

15. Furthermore, the CLECs wish to choose the single point at which they interconnect, namely, the access tandem.

Position of the Parties:

16. Qwest says that, since it does not carry local calls between tandem switches itself, it will not delete the final sentence of Section 7.1.1 to allow transfer of CLECs’ calls from Qwest access tandem to Qwest’s local tandem and from Qwest’s local tandem to Qwest’s access tandem.
 The brief does not provide any further explanation for Qwest’s position.  

17. Apparently, Qwest’s position stems from three concerns.  First, if CLECs are allowed to interconnect at a single access tandem in a LATA, then Qwest will be forced to receive all intraLATA calls without knowing whether they are intraLATA toll calls or local calls.  This scenario turns the billing for these calls into an estimate of the proportion of intraLATA calls to local calls instead of a calculation based on actual call profiles.  Second, Qwest will be forced to switch some local calls more than once, and this multiple switching increases the costs of carrying local calls.  Third, if all of the CLECs’ calls are routed through a single access tandem in a LATA, then the traffic through that switch and the connected trunks will increase.  Qwest is concerned that this increase in traffic will overload their hierarchical network because it will be used in a way for which it was not designed.  

18. The CLECs argue that they are entitled to interconnect at any technically feasible point in the network that they choose.
 Further, they claim that it would not be efficient for them essentially to reproduce Qwest’s hierarchical network architecture.  Instead, they believe that they should be free to design their networks in the most efficient way and to interconnect both local and toll traffic with an access tandem if that is most efficient for them.  They cite sources that agree that interconnection to the access tandem is both appropriate and technically feasible.  

19. The CLECs further point out that, even if interconnection at the access tandem is permitted in the SGAT, Qwest has announced products that limit interconnection to the access tandem to certain narrow circumstances.  The CLECs argue that Qwest’s products must be evaluated for checklist compliance along with the SGAT.
  

20. Sprint argues that Qwest's policy regarding inter-connection at the access tandem, as stated in SGAT §7.2.2.9.6, "eviscerates the CLECs' ability to determine the most economical and efficient points of interconnection."
  It contends that this is in clear violation of § 251(c)(2) of the Act, which gives a CLEC the right to designate a point of interconnection at any technically feasible location.  It further contends that the FCC reaffirmed a CLEC's right to select the point of interconnection in the SWBT-Texas 271 proceedings.

21. Sprint argues that the SGAT promotes inefficient interconnection, also in violation of the Act.  SGAT § 7.2.2.9.6 requires interconnection at the local tandem regardless of the amount of traffic exchanged between the CLEC and Qwest's end office.  Sprint contends that interconnection at the access tandem would increase efficiency and lower costs in these situations.

22. In support of interconnection at all tandem switches, AT&T states that Qwest must provide interconnection at the access tandem because it is technically feasible.  AT&T points out that Qwest admitted to the feasibility of access tandem interconnection in prior testimony.
  AT&T also argues that the FCC found that interconnection at the tandem is appropriate and technically feasible and that the Ninth Circuit upheld this finding.

23. AT&T also argues that Qwest's allegations regarding interconnection at the Access Tandem are without merit.  It contends that Qwest has not presented any evidence that such interconnection forces inefficient use or is a threat to Qwest’s network.  AT&T also questions Qwest's allegation that CLECs are intent on interconnecting at Access Tandem solely to increase Qwest's costs.  On the contrary, AT&T asserts that interconnection at the Access Tandem is requested because it is frequently the most efficient point for the CLECs.

24. AT&T proposed a revised version of SGAT § 7.2.2.9.6 that reads:  "The Parties shall terminate Exchange Services (EAS/Local) traffic on tandems or end office switches, at CLEC's option."

25. In its brief Qwest agreed to repeal all sections within its SGAT that limit CLEC connection at the access tandem under the conditions set forth in the draft order by the Washington Utilities and Transportation Commission.  Qwest acknowledged that this includes SGAT § 7.2.2.9.6.

Findings and Recommendation:

26. The purpose of § 251(c)(2) of the Act is to allow competing, facilities-based carriers to interconnect with other carriers so as to create a single and seamless competitive telephone network.  In accordance with this objective, the FCC has emphasized that CLECs may choose the point of interconnection that is most efficient for them 
 so long as their choice is technically feasible.
  Since interconnection with an access tandem switch is technically feasible,
 it is clear that interconnection at the access tandem is required by § 251(c)(2) of the Act.

27. In U.S. West Communications v. MFS Intelenet, Inc., the Ninth Circuit agrees with the CLECs that, as long as the POI is technically feasible, the ILEC cannot deny a single POI approach.
  Moreover, in U.S. West Communications v. Jennings, Inc., a federal district court held that a state utilities commission has the authority to determine whether a single POI is appropriate based on the network architecture within the state.
  Proper reasons to deny a single POI would include bad faith attempts by the CLECs to negatively impact the ILEC’s network or to shift costs to the ILEC.
  However, in that same case, the court held that the ILEC was entitled to recover the costs of inefficient connections.

28. In light of these court decisions, the FCC has also begun requiring ILECs to provide a single point of interconnection.  For instance, in the Verizon Massachusetts 271 Order of April 16, 2001, the FCC states: 

We conclude that Verizon provides interconnection at all technically feasible points, including a single point of interconnection, and therefore demonstrates compliance with the checklist item... Verizon further shows that, for purposes of interconnection to exchange local traffic, a competitive LEC may choose a single, technically feasible point of interconnection within a LATA.  In addition, the Verizon revised Massachusetts Collocation Tariff complies with Commission rules by allowing competing carriers to choose a single technically feasible point.

29. In accordance with these authorities, the Staff recommends that Qwest allow a single POI per LATA to a CLEC so long as the solution is technically feasible.  The technical feasibility exception includes the situation in which the switch is forecasted to reach exhaust. 

30. Staff recommends that Qwest modify the SGAT according to this approach.  First, Qwest should delete the last sentence from § 4.11.2 (“CLECs may also utilize a Qwest Access Tandem for the exchange of local traffic as set forth in this Agreement.”) since this sentence adds nothing to the substantive rights set forth elsewhere in the SGAT and only serves to confuse the parties.  The joint CLECs also complain about the penultimate sentence in § 4.11.2.  This sentence apparently serves to describe the role of the access tandem as related to the local tandem in Qwest’s network; however, the CLECs are concerned that it implies some substantive limitation on interconnection.  To alleviate this confusion, Qwest should reword the sentence to reflect the fact that it is simply informative and limited to Qwest’s traditional network and that it does not bear on the substantive rights of the parties.

31. Joint Intervenors in their comments on Staff’s Draft Volume IIA report again argue that the definition for “Tandem Office Switches” accepted by the Hearing Commissioner in the Volume IA Report inappropriately contains a fact-based consideration of the function of a CLEC’s switch.  This contention is best resolved in the filings for reconsideration of the Hearing Commissioner’s Recommended Order.  However, it is uncontroverted that the CLEC switch must also SERVE the comparable geographic area as Qwest’s Tandem.  How one would determine if a CLEC switch was, in fact serving a particular geographic area without examining what functions (proving what services to what classifications of customers) the switch in question was performing is puzzling to an engineer.

32. Staff also recommends that Qwest delete the final two sentences of § 4.33 (“Trunking connections for this traffic may exist between CLEC and End Offices or Tandems.  Exchange Access (IntraLATA Toll) or Jointly Provided Switched Access calls are completed with trunking connections to Qwest’s access tandem.”).  These two sentences do not add to the substance of the SGAT and have also confused the parties.

33. Staff further recommends that Qwest delete the last sentence of § 7.1.1 (“Qwest local tandem to Qwest access tandem and Qwest access tandem to Qwest access tandem switch connections are not provided.”).  Qwest must provide these connections if a technically feasible point of interconnection entails them, otherwise, this sentence would eviscerate the requirement to provide an SPOI in many cases.  As stated above, Qwest is entitled to recover just, reasonable and non-discriminatory costs, as stated in § 7.1.1.1.  The specific costs of interconnection are to be considered in Docket No. 99A-577T.

34. Staff also recommends that Qwest change § 7.2.2.9.6 to say (in its entirety, including subsections) that Qwest shall terminate Exchange Service (EAS/Local) traffic on Qwest Access Tandems, Qwest Local Tandems and/or End Office Switches, as specified by a CLEC, so long as the interconnection point is technically feasible.  The section may further state that Qwest is entitled to provide alternative interconnection proposals for CLECs’ consideration.  Furthermore, if the request for interconnection will raise the POI to a level of exhaust, Qwest may temporarily decline interconnection at that point. If  Qwesr temporarily declines a request for interconnection due to exhaust, Qwest must provide: the timeframe within which expansion will allow interconnection; the anticipated cost of such interconnection; and available alternatives to the requested interconnection.  

35. In accordance with the above recommendations, Staff further recommends that Qwest delete SGAT § 7.4.5.

C.  Impasse Issue No. 1-12(b): 

Whether Qwest’s introduction of the concept of "entrance facility" is appropriate. SGAT § 7.1.2.1.

36. Qwest introduced SGAT § 7.1.2.1 that describes an "entrance facility" as a method of interconnection with Qwest's network.  The SGAT states that an entrance facility is a high-speed digital loop that "extends from the Qwest Serving Wire Center to CLEC's switch location, or POI."  The SGAT further states that entrance facilities may not be used to interconnect with unbundled network elements (UNEs).

Position of the Parties:

37. AT&T and WorldCom argue that Qwest's introduction of the term "entrance facility" denies a CLEC the right to choose its own point of interconnection within Qwest's network, forcing interconnection to take place at the CLEC's switch.
  AT&T claims that previous practice allowed it to use "dedicated trunks" as its means of interconnection within the Qwest network, at a point of AT&T’s own choice, and that this is consistent with the practice of other RBOCs.
  They argue that Qwest's SGAT is contrary to the FCC's rules, which state that CLECs have the right to interconnect at "any feasible point along [the ILEC] network."

38. AT&T and WorldCom also take issue with the section’s restriction on the use of entrance facilities to interconnect with UNEs.  They contend that FCC rules specifically recognize that CLECs may use interconnection trunks to access unbundled elements.
  

39. Finally, AT&T and WorldCom contend that the end result of Qwest's SGAT is to increase costs of interconnection to the CLECs while increasing revenue to Qwest
.  This occurs because Qwest splits the previously understood interconnection trunks into two parts:  high-speed digital loops and interoffice transport.  Qwest then places the point of interconnection at the CLEC switch and imposes on the CLEC both charges. AT&T believes that CLECs have the right to interconnect at a point of their choosing, thus bypassing Qwest's additional charge.

Findings and Recommendation:

40. Qwest has agreed to adopt the resolution achieved by the Washington Commission on this point.
  The Washington ALJ mandated that Qwest revise its SGAT to "permit interconnection using entrance facilities at any technically feasible POI chosen by the CLEC, including interconnection for access to UNEs."
  It is Staff's opinion that this resolution is satisfactory.  Staff will reserve the right to take further action after it receives a copy of, and reviews Qwest's revisions.

D.  Impasse Issue No. 1-12(c):

Whether Qwest should be allowed to charge for expanded interconnection channel termination (“EICT”).  SGAT §§ 7.1.2.2 and 7.3.1.2.

Position of the Parties:

41. The Joint Intervenors state that, in SGAT §§ 7.1.2.2 and 7.3.1.2, Qwest proposes to charge for the wires it calls the EICT.  This is Qwest’s physical connection to the CLEC’s collocation equipment when collocation is the method used to interconnect with Qwest’s network.

42. The Joint Intervenors contend that the point of interconnection in this instance is the CLEC’s collocation equipment.

43. The Joint Intervenors argue that it is unreasonable for Qwest to charge the CLECs DS-1 or DS-3 circuit rates for EICT because it is Qwest’s obligation to transport the traffic from  its network to the CLECs’ POI.

44. Finally, the Joint Intervenors note that Qwest does not pay CLECs for similar service.  The Joint Intervenors request that the Commission modify Qwest’s SGAT with language contained in Joint Intervenors’ brief or, in the alternative, to require reciprocal payments between the CLEC and Qwest.

45. Qwest does not address this issue in its brief.

Findings and Recommendation:

46. In a collocation arrangement, the CLEC has chosen to place equipment in Qwest’s facility.  The POI is located at some physical distance between Qwest’s equipment and the CLEC’s equipment in the same building.  

47. Applying a notion of a virtual “Mid-Span Meet POI” from SGAT Section 7.1.2.3, Staff concludes that each party in a collocation arrangement is responsible for its portion of the build to the POI.  When, for example, the parties agree that Qwest cables will go beyond the halfway point between Qwest’s equipment and CLEC’s equipment, Staff recommends that Qwest may charge an EICT rate for its cables between that halfway point (the POI in this example) and the point at which the cable attaches to the equipment of the collocated CLEC.  Staff recommends that, in calculating the EICT rate, Qwest recover only the cost of such cable.  Qwest may not recover in the EICT charge the costs, for example, from Qwest’s side of the POI arrangement (such as additional cable, any repeaters, or its multiplexing).  Where, however, Qwest designates the PIO as the CLEC’s collocation space, as it has here, Qwest must be responsible for the costs on its side of the POI.

48. Staff further finds that the EICT rate, as modified above, should be reciprocal in order to ensure proportional payments.  It may, in fact, be administratively easier for the respective parties to “bill and keep” charges for EICT rather than have the respective parties bill each other.  Staff recommends that Qwest revise SGAT Sections 7.1.2.2 and 7.3.1.2 in accordance with this opinion.  Ultimately, Staff notes that the actual costs will be determined and, if necessary, any rates will be set in the cost docket.

E.  Impasse Issue No. 1-12(d):

Whether the Mid-Span Meet arrangements should be used to access unbundled network elements.  SGAT § 7.1.2.3.

49. Qwest introduced into the SGAT § 7.1.2.3, which states:

A Mid-Span Meet POI is a negotiated Point of Interface, limited to the Interconnection of facilities between one Party's switch and the other Party's switch.  The actual physical Point of Interface and facilities used will be subject to negotiations between the Parties.  Each Party will be responsible for its portion of the build to the Mid-Span Meet POI.  A Mid-Span Meet POI shall not be used by CLEC to access unbundled network elements.

Position of the Parties:

50. The Joint Interveners object to the language in SGAT § 7.1.2.3 that restricts mid-span meet arrangements from being used to access unbundled network elements.  They argue that these arrangements are identical to dedicated trunks, thus capable of both interconnection and access to UNEs.
  They conclude that the SGAT should be revised so CLECs can make the most efficient use of a mid-span meet.

51. Qwest argues that mid-span meet arrangements should not be used to access UNEs.  It contends that the FCC's position is that mid-span meet arrangements are practical only for interconnection.  Furthermore, it contends that the Act only requires an ILEC to build out its network to accommodate interconnection, not access to UNEs.

52. Qwest also argues that the commingling of interconnection and UNE access on a mid-span meet arrangement requires a billing process that does not exist.  It claims that interconnection is typically billed through reciprocal compensation, while UNEs are subject to a flat fee.  Commingling would require some way to identify which path(s) on the facility are being used for which service.  A method to do this has not yet been developed.

53. The Joint Interveners argue that Qwest's claim regarding the FCC's position on mid-span meet arrangements is incorrect.  They contend that the FCC's intent was not to prohibit the use of mid-span meet arrangements to access UNEs, but to clarify that, when they are used for this purpose, the CLEC must pay 100% of the cost.  In short, mid-span meet arrangements can be used to access UNEs.

54. WorldCom argues that Qwest defines meet point arrangements in the SGAT too narrowly.
  It claims that Qwest's definition limits this label to arrangements in which the carriers essentially meet mid-span.  WorldCom contends that this definition can be, and should be, expanded to other situations.  According to WorldCom this is critical because mid-span allows interconnection at a single point within a LATA.  WorldCom proposed an addition to the SGAT that describes four types of technically feasible mid-span meet arrangements.

Findings and Recommendation:

55. The FCC has previously recognized that CLECs can use interconnection trunks to access UNEs.  In its brief Qwest acknowledged this fact by agreeing to change its SGAT to allow the use of entrance facilities to access UNEs.
  It is staff’s opinion that it is only logical that mid-span meet arrangements be allowed to access UNEs as well.  Qwest has not presented any evidence that it is not technically feasible or that mid-span meet arrangements differ from dedicated trunks physically. 

56. It is Staff's opinion that Qwest must allow mid-span meet arrangements to be used to access UNEs.  However, Staff feels that this is only necessary when there are unused channels available on a mid-span meet that was originally built for interconnection.  Additionally, CLECs must pay for 100% of the cost associated with this additional use of the trunk.
  Staff feels that allowing mid-span meet arrangements to access UNEs will increase efficiency for the CLECs, allowing them to utilize unused channels.  This will have the ultimate effect of increasing the competitive ability of these facilities based providers.

57. Staff feels that Qwest's basis for its objections to using mid-span meet arrangements to access UNEs under all circumstances is not persuasive.  Staff realizes that Qwest does not have any obligation to build out its network to deliver UNEs.  Staff agrees that, in mid-span meet arrangements, the primary use of the trunk is for interconnection.  UNE access will only be allowed to achieve efficiency when there are excess channels.  In the future, if the capacity is needed for interconnection, trunks used to access UNEs could be reclaimed as needed.  Therefore, Qwest is not building its network to provide CLEC access to UNEs, but to interconnect, an obligation Qwest admits it has.
 Additionally, Staff is of the opinion that Qwest's alleged billing problems are overstated and that Qwest can, without undue effort, adequately bill both services.

58. It is Staff's opinion that a meet-point arrangement can encompass more than an arrangement where the two carriers meet "mid-span."  Staff recommends that WorldCom's proposed SGAT language found at Exhibit 2-WorldCom-54 is sufficient in addressing the alternate possibilities and should be incorporated into the SGAT with minor revisions.  The word "HVCI" in the last sentence of WorldCom's proposed § 7.1.2.3 should be changed to read "mass calling trunks."

59. It is Staff’s opinion that Qwest's objection to Staff’s adoption of WorldCom’s language in SGAT § 7.1.2.3 is insufficient.
  Staff feels that Qwest’s SGAT is lacking in its definition of what a meet point arrangement may encompass.  Therefore, Staff has agreed to adopt WorldCom’s proposal.  Qwest has not offered any alternative to this proposal.  If Qwest decides to offer an alternative that it believes better encompasses Staff’s recommendations, Qwest may petition the Commission to reopen this issue.

60. For the above stated reasons, Staff recommends that Qwest revise SGAT § 7.1.2.3 by deleting the language that prohibits using mid-point meet arrangements to access UNEs when there are unused channels.  Furthermore, Staff recommends that Qwest incorporate WorldCom's proposed SGAT language for 7.1.2.3, along with our suggested change.

F.  Impasse Issue No. 1-32:

Whether the omission from the SGAT of a standard offering for shared cageless collocations as an option available to CLECs is proper.  SGAT §§ 8.1.1.2 and 8.1.1.4.

Position of the Parties:

61. Covad points out that the SGAT only permits shared caged physical collocation, but not shared cageless physical collocation.  Covad refers to the SBC Texas Order and 47 C.F.R. § 51.323(k)(2) to argue that Qwest is required to offer shared cageless physical collocation.

62. Covad also argues that Qwest has not demonstrated that shared cageless collocation is not technically feasible.  Covad assets that Qwest’s refusal to offer shared cageless collocation is driven by the “perceived cost” of implementing changes to Qwest’s operational support systems.

63. Covad opines that shared cageless collocation would lead to the efficient use of space at Qwest premises and would avoid duplication of CLEC facilities and supporting infrastructure.

64. Qwest maintains that its SGAT mirrors and complies with the FCC’s requirements under 47 C.F.R. §51.323(k)(1).
  Qwest further argues that it cannot offer the type of shared collocation sought by Covad under its current billing system, stating that it would have to transform its systems in order to allow a different CLEC to process orders from that collocation space.
  Without a mandate from the FCC requiring shared cageless collocation, Qwest says that CLECs may request these arrangements through the bona fide request (BFR) process.

Findings and Recommendation:

65. The Staff agrees with Qwest’s interpretation that the FCC does not require shared cageless collocation.  The SBC Texas Order states that “(s)hared cage and cageless collocation arrangements must be part of an incumbent LEC’s physical collocation offerings.”
 However, further inquiry into the Texas proceedings, when read in conjunction with 47 C.F.R. §51.323(k)(1), leads to the conclusion that “shared caged and cageless collocation arrangements” are stand-alone alternatives, despite the ambiguous wording of the phrase.  

66. The SBC Texas Order also states “SWBT indicates that shared, cageless, and adjacent collocation options are available in Texas.”
  Here, the language indicates that shared collocation arrangements and cageless arrangements operate independently.  Moreover, in the Texas Commission’s Evaluation of SWBT’s application, the Commission stated that, in satisfying the FCC’s Advanced Services Order, SWBT provides the following types of collocation: caged physical collocation, caged shared collocation, caged common collocation, cageless collocation and adjacent collocation (emphasis added).
  Here, the only shared collocation arrangement is caged.

67. Staff recommends that SGAT Sections 8.1.1.2 and 8.1.1.4 are acceptable and modification to include shared cageless collocation is unnecessary at this time.

G.  Impasse Issue No. 1-68

Whether the SGAT prohibition against virtual collocation at remote premises is proper.  SGAT §§ 8.1.1.8; 8.2.7.1; 8.2.7.2; 8.4.6.

Position of the Parties:

68. AT&T, Worldcom, Covad & Sprint object to SGAT sections 8.1.1.8, 8.2.7 and 8.4.6, which state that remote collocation allows CLECs to “physically” collocate equipment in or adjacent to a Qwest Remote Premises.  The parties maintain that remote collocation should not be limited to physical collocation but should allow virtual collocation as well.

69. Qwest maintains that it provides remote collocation pursuant to section 251(c)(6) of the 1996 Telecommunications Act.
  Qwest asserts that there is no distinction between the equipment that can be collocated physically and that which could be collocated virtually. As a result, there is no need for Qwest to offer virtual collocation in these circumstances.

Findings and Recommendation:

70. Section 251(c)(6) has not been interpreted by the FCC to limit virtual collocation to instances where there are space limitations or technical infeasibilities associated with physical collocation.  AT&T and Worldcom correctly cite the FCC’s First Advanced Services Order as concluding that “Congress intended to expand the interconnection choices available to requesting carriers” in the 1996 Act.
  Prohibiting virtual collocation at remote terminals could force CLECs to incur burdensome or even prohibitive costs. 

71. Furthermore, SGAT sections 8.1.1.8, 8.2.7 and 8.4.6 conflict with section 8.1.1.1, which makes virtual collocation available to CLECs.  Section 8.1.1.1 does not limit virtual collocation to “non-remote” premises such as Qwest Wire Centers or premises adjacent to Qwest Wire Centers.

72. Nor has Qwest made a showing that virtual remote collocation is technically infeasible.  In fact, Qwest stated that there is no difference in some cases between physical and virtual collocation at a remote facility.
  Notably, Covad and Sprint have both asserted that cost-effective virtual collocation (including “card-at-a-time”) can occur at remote terminals.  Qwest has not shown that these assertions are untrue.

73. Therefore, Staff recommends that Qwest amend SGAT sections 8.1.1.8, 8.2.7 and 8.4.6 to remove the word “physically” and amend any other SGAT sections that restrict, or imply restrictions, on remote collocation to physical arrangements only.

74. In its comments on the draft version of this report, Qwest accepts these recommendations. In doing so, Qwest emphasized that it has not agreed to allow CLECs to use Qwest equipment in a remote premises as opposed to their own (what they call “plug and play” in the context of a DSLAM). 

H.  Impasse Issue No. 1-71:

Whether the information posted on Qwest’s website is sufficient with regard to premises that are full for collocation purposes, and whether Qwest is required to proactively inventory its premises to determine if they are full for collocation purposes and not wait for CLEC requests to collocate to make that determination.  SGAT § 8.2.1.13.

Background:

75. This issue arises from the interpretation of 47 C.F.R. § 51.321(h), which states, in relevant part:

Upon request, an incumbent LEC must submit to the requesting carrier within ten days of the submission of the request a report indicating the incumbent LEC’s available collocation space in a particular LEC premises . . . The incumbent LEC must maintain a publicly available document, posted for viewing on the incumbent LEC’s publicly available Internet site, indicating all premises that are full, and must update such a document within ten days of the date at which a premises runs out of physical collocation space.

76. Qwest has adopted provisions in SGAT section 8.2.1.13 that are consistent with the language in this rule.  The language of the SGAT is not in dispute.

Position of the Parties:

77. Qwest maintains that it is required to update the website when it learns that a premises is full through a collocation application, collocation forecast, or space availability report.
  Under Qwest’s interpretation of § 51.321(h), the report requirement necessarily limits the later Internet document portion of the rule.  Had the FCC intended the website to operate independently of the report requirement, according to Qwest, it would have listed this requirement in a separate subsection.

78. The Joint Intervenors argue that, under the plain meaning of the rule, Qwest is required to post full premises on the website regardless of whether a CLEC has requested a Space Availability Report.  Under this interpretation, 47 C.F.R. § 51.321(h) imposes two separate obligations upon Qwest.

79. Qwest responds that, as a practical matter, AT&T and WorldCom’s construction of the rule would require Qwest to undertake an inventory of all of its premises, including “tens of thousands of remote locations” where collocation may or may not be requested.

Findings and Recommendation:

80. The Staff finds that the Joint Intervenors’ interpretation under the plain meaning of the FCC rule is proper.  Section 51.321 of 47 C.F.R unambiguously states that the website must post  “premises that are full”; it does not provide a limitation to say, for example, “all requested premises that are full.”

81. Staff recognizes that Qwest may be burdened in its efforts to post a list of outside premises that are full.  The Joint Intervenors have made a proposal to reach a compromise on this issue.  Under the proposed compromise, Qwest would post all of its wire centers in the state that are full and would also maintain a list of premises, other than wire centers, where it has prepared a Space Availability Report for a CLEC that showed, for example, that a particular remote premises was full.

82. Finding this proposal to be reasonable, the Staff recommends that Qwest not be found in compliance with Checklist Item No. 1 until it agrees to the proposed compromise with the Joint Intervenors or complies fully with its obligations under 47 C.F.R. § 51.321(h) (i.e., posts on the website a complete list of all premises that are full).

I.   Impasse Issue No. 1-88:

Whether Qwest is permitted to charge for channel regeneration if CLEC collocation spaces are at such a distance as to require regeneration.  SGAT § 8.3.1.9.

Position of the Parties:​

83. AT&T objects to Qwest’s imposition of a charge for regeneration, arguing that the CLECs have no control as to the location of their equipment.  AT&T claims that collocation rates must be based on forward-looking costs developed using a least–cost configuration.  AT&T requests that this provision of the SGAT be deleted.

84. Qwest states that, since it has a duty under the SGAT to provide the most efficient means of interconnection possible, it makes every effort to locate CLEC equipment so that regeneration is not required.
  Qwest asserts that the Eighth Circuit in Iowa Utilities Board v. FCC
 upheld the FCC’s collocation rules.  Qwest asserts that it is entitled under the Act to recoup the costs involved in providing interconnection and unbundled access from the competing carriers making these requests.

85. Qwest also points out that it offers CLECs the option of Interconnection Tie Pairs (“ITP”) and regeneration as separate unbundled offerings.
  Thus, a CLEC who does not require regeneration may simply order an ITP.  If the CLEC does not also order regeneration, none is provided or charged for by Qwest.

Findings and Recommendation:

86. Staff finds that the FCC’s Second Report and Order in CC Docket No. 93-162 serves to form the basis of a recommendation in this instance.
  In that order, the FCC found it to be unreasonable for LECs to charge interconnectors for the cost of repeaters because “repeaters should not be needed for the provision of physical collocation service.”
  All LECs were ordered to establish cross-connection rates that excluded the cost of repeaters.

87. The FCC’s decision rested on the ANSI standard for repeaters. In that standard  a repeater is only necessary to maintain the proper voltage level of an electronic signal when the length of cable between the interconnector’s cage and the LEC’s digital cross-connect bay exceeds 655 feet for a DS1 and 450 feet for a DS3.
  None of the LECs investigated by the FCC, including U S WEST, met this requirement.
  Finding the ANSI standard to be directly applicable to interconnection between the facilities of a CLEC and the facilities of a LEC, the FCC prohibited LECs from charging interconnectors for the cost of repeaters.

88. Because the contested SGAT section conflicts with the FCC’s Second Report and Order, Staff recommends that Qwest rewrite Section 8.3.1.9 of its SGAT.  Qwest should cite (and include in Section 22 of the SGAT) the applicable ANSI standard upon which Qwest bases its determination that regeneration is required.  Staff recommends that Qwest be required to cite the ANSI standard used by the FCC in its investigation.  Staff also suggests that the parties be given the opportunity to review and comment upon revised Section 8.3.1.9 to ensure that this provision comports with this recommendation.  Staff is preliminarily convinced that regeneration would be required in extremely limited situations, but when such conditions do exist, Qwest should be recompensed for providing regeneration. 

J.  Impasse Issue No. 1-97: 

Whether the exceptions to the FCC’s 90-day provisioning interval are proper and whether forecasts from CLECs can be required as a precondition to meeting required provisioning intervals.  SGAT §§ 8.4.2.4.3; 8.4.2.4.4; 8.4.3.4.3; 8.4.3.4.4; 8.4.4.4.3; 8.4.4.4.4.

Background:

89. On August 10, 2000, the FCC issued an Order on Reconsideration in Docket No. 98-147.  The Order on Reconsideration established a 90-day interval standard for physical collocation.
  The order expressly allowed state commissions to establish longer or shorter intervals.
  The order did not address virtual collocation.

90. On October 18, 2000, Qwest filed a petition with the FCC for a waiver of the 90-day collocation interval standard.  The FCC subsequently issued a Memorandum Opinion and Order in which it granted Qwest a temporary waiver from the 90-day default.
  The Memorandum Opinion and Order allowed Qwest to establish interim standards by filing amended SGAT language with this commission.  In the meantime, the FCC granted Qwest a waiver of the 90-day national standard.

91. Qwest promptly made a Compliance Filing with this Commission.  On June 8, 2001, the Hearing Commissioner issued an Order Rejecting Qwest’s Compliance Filing on Collocation Provisioning Intervals as Inconsistent With FCC Filings and Orders.
  In this order, the Hearing Commissioner interpreted the FCC’s Memorandum Opinion and Order as concluding that Qwest must meet a 150-day maximum collocation interval from forecast, or non-forecasted, application to collocation.
  This interval was established by the FCC on an interim basis.  The Hearing Commissioner emphasized that the intervals adopted through Qwest’s Compliance Filing may be altered by the collocation intervals agreed to in the Section 271 process.

92. At present, the SGAT provides for longer intervals
 when CLECs do not include a premises in a forecast at least 60 days prior to the submission of an application; when CLECs do not provide a complete acceptance within seven days; and when (for virtual collocation) the CLEC does not deliver its collocated equipment to Qwest within 45 days of the receipt of the complete collocation application.  For arrangements where “major infrastructure modifications” are required, the SGAT provides for intervals up to 150 days for virtual, caged and cageless physical collocation.

Position of the Parties:

93. Covad argues that, when no infrastructure is required, Qwest cannot condition the interval for the provisioning of collocation space upon the submission of a CLEC forecast, because planning would not be required.
  Covad requests that the Commission reject any SGAT language that requires the submission of a forecast.

94. The Joint Intervenors argue that the FCC’s Order on Reconsideration only allowed the 90-day interval to be modified by a state commission or by mutual agreement of the parties.
  The 90-day standard interval was chosen, according to the Joint Intervenors, because most physical collocation arrangements could be provisioned in that timeframe and intervals longer than 90 days would impede with the CLEC’s ability to compete effectively.

95. The Joint Intervenors emphasize that the additional 60 days approved by the FCC in its Memorandum Opinion and Order are on an interim basis only.  The Joint Intervenors oppose the forecasting requirement (particularly when space is available) since it adds, in effect, extends the provisioning process by two months.

96. The Joint Intervenors propose SGAT language that would apply a 90 day standard for physical collocation and shorter standards for virtual and Interconnection Distribution Frames (ICDF) collocation intervals for forecasted or unforecasted collocation orders when space is available.  When space, power, or HVAC is not available, the Joint Intervenors propose that Qwest may employ the longer interval, which it would have an obligation to minimize.

97. Qwest argues that the FCC, in its Memorandum Opinion and Order, “specifically tied the collocation interval to the existence of a forecast.”
  Qwest notes that an increase in provisioning intervals due to forecasting (or lack thereof) must be authorized by the state commission.  As a practical matter, Qwest asserts that forecasts are necessary in order to allow Qwest to plan and direct its resources.
  

Findings and Recommendation:

98. As an initial matter, Staff notes, that all SGAT sections relevant to this impasse issue contain maximum collocation intervals of 150 days or less.  Intervals beyond 150 days must be agreed to by the parties or granted through a waiver by this Commission.

99. As the FCC has indicated, this Commission has the power to authorize whether an incumbent LEC may require a forecast.

100. Staff recognizes that forecasts “are necessary to allow Qwest to plan and direct its resources,”
 but these considerations must be balanced with the CLEC’s interests in having collocation arrangements installed in a timely fashion.

101. Staff concludes that the 60 calendar day “pre-application” forecasting requirements in SGAT Sections 8.4.2.4, 8.4.3.4, and 8.4.4.4 and all subsections thereof are unreasonable, particularly when other interval provisions in the SGAT are scrutinized.  For example, in the SGAT interval sections for virtual collocation, an unforecasted application with timely acceptance (Section 8.4.2.4.3) incurs a 30-day “penalty” when compared to a forecasted application with timely acceptance (Section 8.4.2.4.1), thereby increasing the interval from 90 days to 120 days.

102. In light of the 30-day “penalty” added onto the intervals for unforecasted applications in SGAT sections for virtual, caged and cageless physical collocation, Staff concludes that 30 days is the maximum amount of time that Qwest would need in order to plan after a premises is included in a CLEC’s forecast.  Therefore, Staff recommends that Qwest revise SGAT Sections 8.4.2, 8.4.3, 8.4.4, and all relevant subsections thereof, by replacing “at least sixty (60) calendar days” with “at least thirty (30) calendar days.”  Staff finds that a reduction of one month in the “pre-application” time period will serve to balance the interests of Qwest and the CLECs.

103. Staff also concludes that the interval provisions for Interconnection Distribution Frame Collocation are inconsistent with the interval provisions for virtual, caged and cageless physical collocation.  An unforecasted application for ICDF collocation increases the interval from 45 days to 90 days (an increase of 45 days), whereas an unforecasted application for virtual, caged and cageless collocation increases the interval from 90 to 120 days (an increase of 30 days).  The technical requirements for virtual, caged and cageless physical collocation are typically more demanding than they are for ICDF.  In order to reduce the interval for ICDF, and to bring ICDF intervals in line with the “pre-application” timelines established above, Staff recommends that SGAT Sections 8.4.4.3 and 8.4.4.4 be revised to state that “Qwest shall complete its installation of the Collocation arrangement within seventy-five (75) calendar days of the receipt of the complete Collocation Acceptance.”

104. Staff finds that the remaining intervals and provisions in the disputed SGAT sections are acceptable.  Where major infrastructure modifications (and thus an extended interval) may be required, Qwest is required to seek a waiver from the Commission when a dispute arises.  The 90-day provisioning interval for forecasted virtual, caged and cageless collocation is in line with the national standards set by the FCC in its Order on Reconsideration.  When an application is unforecasted, the SGAT should state that Qwest will take all reasonable steps necessary to minimize the delay in installation. 
K.  Impasse Issue No. 1-99:

Whether Qwest may limit the number of collocation requests by a CLEC.  SGAT § 8.4.1.9 (renumbered, previously SGAT § 8.4.1.8).

Position of the Parties:

105. Covad argues that Qwest cannot limit the number of collocation orders per week under 47 C.F.R. § 51.323, which makes no reference to the number of collocation orders a CLEC may submit.
  Covad argues that limiting weekly orders from a single firm does not really address Qwest’s stated concern: being faced with too many orders needing to be processed in any given time period.  Covad argues that there is little difference between 10 orders being placed by two companies in one week (five from each company) and 10 orders being received from one company in one week.  Covad asks that Qwest be required to delete Section 8.4.1.9.

106. Qwest maintains that it may limit the number of weekly applications that it receives from a single firm, primarily because the amount of order volume can vary by more than 10-fold in any given month.
  Qwest argues that such a limitation is provided for by the FCC in ¶ 24 of the Order on Reconsideration and was also approved by the FCC in the SBC Texas Order.

107. The Joint Intervenors argue that the FCC’s decision in the Order on Reconsideration allows Qwest to limit applications only when it receives “an extraordinary number of complex collocation applications,” and that Qwest’s SGAT provision limits all orders no matter how simple they are.  They assert that this restriction is unreasonable. The Joint Intervenors also request that the SGAT section be deleted.

Findings and Recommendation:

108. Upon review of ¶ 73 of the Texas 271 Order and the Order on Reconsideration, Staff finds that the language of Section 8.4.1.9 is reasonable, provided the revision recommended below is made.  The FCC Order indicates that there may be a limitation on the number of applications when the volume and complexity of the applications are taken into account.  Qwest has shown that there are times during the year where the number of applications is significant, although it only makes a general statement as to their complexity. If there are a number of complex applications in a given week from a CLEC, SGAT § 8.4.1.9 does not automatically mandate that intervals will be individually negotiated.  According to the language of the section, this would be dependent upon the volume of applications from other CLECs.

109. Staff further recommends that Qwest add the following italicized language to SGAT § 8.4.1.9 in order to conform with the Washington State Hearing Commissioner’s Order Rejecting Qwest’s Compliance Filing on Collocation Provisioning Intervals as Inconsistent With FCC Filings and Intervals (effective June 8, 2001):

The intervals for Virtual Collocation (Section 8.4.2), Physical Collocation (Section 8.4.3), and ICDF Collocation (Section 8.4.4) apply to a maximum of five (5) Collocation Applications per CLEC per week per state.  If six (6) or more Collocation orders are submitted by CLEC in a one-week period in the state, intervals shall be individually negotiated, but in no event shall the collocation interval exceed 150 days.  Qwest shall, however, accept more than five (5) Applications from CLEC per week per state, depending on the volume of Applications Qwest has accepted and are pending from other CLECs.

L.  Impasse Issue No. 1-101:

Whether the SGAT prohibition against virtual collocation at remote premises is proper.  SGAT §§ 8.4.6; 8.4.6.1; 8.4.6.2.

Position of the Parties:

110. Although there was agreement in this SGAT section regarding the ordering provisions for remote and adjacent remote collocations, the participants reached impasse with respect to the section for the same reasons discussed in Impasse Issue No. 1-68.  There, AT&T, WorldCom, Covad & Sprint objected to SGAT sections 8.1.1.8, 8.2.7 and 8.4.6, which state that remote collocation allows CLECs to “physically” collocate equipment in or adjacent to a Qwest Remote Premises.  The parties maintained that remote collocation should not be limited to physical collocation but should allow virtual collocation as well.

111. Qwest maintained that it provides remote collocation pursuant to section 251(c)(6) of the 1996 Telecommunications Act.
  Qwest asserted that there is no distinction between the equipment that can be collocated physically and that which could be collocated virtually, and that there is no need for Qwest to offer virtual collocation in these circumstances.

Findings and Recommendation:

112. For the reasons stated in Impasse Issue #1-68, Staff recommends that Qwest must amend SGAT Sections 8.4.6 to remove the word “physically” and must amend any other SGAT sections that restrict or imply restrictions on remote collocation or adjacent remote collocation to physical arrangements only.

M.  Impasse Issue No. 1-104:

Whether the manner in which Qwest establishes terms and conditions for new product offerings is proper; whether Qwest’s internal policies and requirements related to new product offerings are consistent with the SGAT; and whether CLECs may opt into new collocation product offerings without first amending the SGAT or individual interconnection agreements.  SGAT § 8.1.1.

Position of the Parties:

113. Qwest agrees that CLECs have the right to place equipment at any appropriate location, but Qwest contends that there must be a mutual understanding of the terms and conditions under which new forms of collocation are provided.  According to Qwest, terms can be reached through an amendment to the interconnection agreement or a CLEC can opt-in to the terms and conditions of a new product offering without making an amendment to its interconnection agreements.  If a CLEC does not wish to opt-in to terms and conditions or to negotiate an amendment, Qwest says that the appropriate and necessary course is for the CLEC to pursue its request through arbitration.

114. AT&T and WorldCom argue that, in an attempt to limit the SGAT to only the eight types of collocation specified by the FCC, Qwest refuses to offer new collocation arrangements until the CLEC has amended its interconnection agreement to include a new arrangement.  According to AT&T and WorldCom, the necessary amendments are subject to a lengthy bona fide request (“BFR”) process under SGAT § 8.1.1 that unreasonably delays CLEC use of the new arrangements.  AT&T requests that Qwest amend its BFR language in order to allow CLECs to order a new collocation product “as soon as it becomes available.”

115. In addition, AT&T and WorldCom contend that Qwest requires CLECs to subscribe to written policies and performance requirements that are inconsistent with interconnection agreements and the SGAT.

Findings and Recommendation:

116. Qwest has offered to add language to SGAT § 8.1.1 which would make new collocation arrangements available to CLECs as soon as they are offered, without requiring a negotiated amendment to a CLEC’s interconnection agreement.
  Facially, this offer appears to provide the CLECs immediate access to new arrangements.  However, the CLECs raise a valid concern that the tradeoff for quick access is that access would be on terms and conditions dictated by Qwest.
117. Staff recognizes that relief through negotiation and/or arbitration is not often quick or easy.  However, the Commission has adopted rules that furnish CLECs with expedited procedures for the adoption of previously approved SGATs, agreements and amendments.  Under 4 CCR 723-44-7, once an interconnection agreement for a new collocation arrangement is executed between Qwest and a CLEC, other CLECs are able to adopt all or part of the existing agreement.  If Qwest were to require additional provisions to be added to the agreement, 4 CCR 723-44-7.2.3 permits a CLEC to submit the dispute to an arbitrator.  Moreover, once an agreement is in place, 4 CCR 723-1-61(k) provides CLECs with an accelerated complaint procedure to the Commission in order to enforce Qwest’s interconnection duties and obligations.
118. Regarding the use of written policies and performance requirements, AT&T and WorldCom correctly point out that any such document must be consistent with Qwest’s SGAT and interconnection agreements.
  SGAT § 8.1.1 makes no reference to any requirement that the CLEC agree to policies or performance requirements.  Qwest’s practice of requiring CLECs to adhere to such policies and requirements is inconsistent with the SGAT.  Therefore, Staff recommends that Qwest cannot be found in compliance with Checklist Item 1 concerning collocation until it demonstrates that its collocation policies and performance requirements conform to its interconnection agreements and the SGAT.
N.  Impasse Issue No. 1-105:

Whether Qwest can require CLECs to post a signed Method of Procedure (“MOP”) in conjunction with collocation.  Whether Qwest is issuing documents to employees that are inconsistent with the SGAT.  SGAT §§ 8.1.1.6, 8.2.3.6.

Background:

119. Both of these issues were raised during the discussion of SGAT § 8.1.1.6.  This section, entitled “Adjacent Collocation,” does not directly relate to changes in technical publications or the MOP process.  

120. Qwest submits that it has agreed with Covad to incorporate any forthcoming MOP process into the SGAT at § 8.2.3.6.

Position of the Parties:

121. Qwest maintains that CLECs must post a signed MOP in order to protect the safety of personnel and networks in the Central Office.  Qwest points out that its technicians and the technicians of its vendors are subject to the same requirement under applicable industry standards.
 

122. Covad presented testimony at the workshop suggesting that CLEC personnel are treated differently than Qwest personnel.  Covad’s brief does not address this issue.

123. Covad also raised the issue of internal Qwest documents and technical publications that are inconsistent with the terms of the SGAT or interconnection agreements.
  Because Qwest personnel often adhere to the policies in these documents and publications, Covad asserts that Qwest can substantially alter the terms and conditions of the SGAT and interconnection agreements between Qwest and CLECs in a unilateral and anticompetitive manner.

Findings and Recommendation:

124. Staff notes that there is a discrepancy between Qwest’s legal brief on the impasse issues and its subsequent comments on page 4 of Staff’s Draft Workshop II Report, where Qwest requested that Staff’s Report “reflect that Qwest does not require CLECs to post a signed MOP.”  Qwest has since clarified the issue, and it does require CLECs to post an executed MOP as a matter of policy.
  Therefore, Staff will address the issue here.

125. Staff finds that the MOP requirement is reasonable, necessary and nondiscriminatory under industry guidelines.  The guidelines cited by Qwest in its brief state that an “Installation Supplier must prepare a Method of Procedure.  There shall be no exceptions (emphasis added).”
  Staff further agrees that the MOP requirement ensures that Central Office management is aware of the presence of CLEC installation personnel for security reasons and also provides documentation if a service interruption or other problems arise. 

126. Therefore, Staff concludes that Qwest can require CLECs to post a signed MOP in conjunction with a collocation.  

127. Turning to the issue of Qwest technical publications and other internal documents that are (or may be) inconsistent with the SGAT or interconnection agreements (ICAs), Staff is of the opinion that the ICAs and SGAT provisions must prevail over inconsistent terms and conditions contained in Qwest policies and publications in order for Qwest to establish that it is in compliance with the Act.  At present, Qwest has the ability to alter its obligations under the SGAT and its interconnection agreements with CLECs.

128. Staff recommends, therefore, that, until Qwest has implemented a satisfactory “change management process” approved by the Commission, Qwest will not be in compliance with its obligations under the Act.  

O.  Impasse Issue No. 1-107:

Whether CLECs may have access to boxes in MDU locations.  AT&T wants such access. Qwest says that FCP-MDU access is a subloop issue.

129. If discussion in the subloop workshop indicates the need to resolve this issue, this workshop will be reopened for this discussion.  

130. This issue is really the same as Impasse Issue No. 1-125 and was resolved there.

P.  Impasse Issues No. 1-108 & 1-109:

Whether Qwest may be permitted to price adjacent and remote collocation on an individual case basis.  SGAT §§ 8.3.5.1, and 8.3.6.

131. These issues have been deferred to the cost docket.

Q.  Impasse Issue No. 1-110:

Whether the SGAT provision that requires a pro-rated forfeiture of the reservation fee if a CLEC cancels the reservation is proper.  SGAT § 8.4.1.7.4.

Position of the Parties:

132. The Joint Intervenors oppose SGAT section 8.7.1.7.4, which requires that CLECs forfeit their space reservation fee upon cancellation of the reservation.  The Joint Intervenors assert that Qwest’s policy violates the FCC’s rules prohibiting incumbent LECs from reserving space for themselves on more favorable terms than those applied to CLECs.
  Finally, the Joint Intervenors maintain that the forfeiture provision creates a windfall for Qwest.

133. Qwest has modified its SGAT to accommodate CLEC concerns regarding space reservations.
  Qwest has reduced the reservation deposit from 50 percent to 25 percent of the construction cost for the collocation space and developed a right-of-first refusal policy in renumbered SGAT section 8.4.1.9.
  Qwest argues that, by not refunding all of the money paid toward space reservation, Qwest deters CLECs from using the reservation option to “warehouse” space, which is a permissible restriction under 47 C.F.R. § 51.323(f)(6).

134. As drafted, SGAT Section 8.4.1.7 allows for space reservations for collocation of up to one year.  Under the terms of that section, if the reservation is cancelled within 90 days, Qwest would refund 75 percent of the fee; cancellation between 91 and 180 days would provide for a 50 percent refund; 25 percent would be refunded upon cancellation between 181 days and 270 days; and after 270 days no refund would be applicable. 

135. Although Qwest concedes that a “mathematically identical” policy is not possible, Qwest maintains that its proposal provides parity because Qwest is subject to the same procedures, commitment of resources, and reservation timeframes.

Findings and Recommendation:

136. The FCC has shown deference to states in resolving space reservation disputes
 and has specifically urged the states to adopt space reservation policies similar to those in Texas, Washington and California.
  California, and subsequently Washington,
 have adopted policies whereby CLECs must make a $2,000 nonrefundable space reservation fee which is applied against the collocation construction fee.

137. Under the supposition that Qwest does not have unrecoverable stranded costs in ordering equipment for a CLEC, Staff finds that the $2,000 nonrefundable fee meets the requirements and limitations set forth by the FCC.  Staff agrees with Qwest that a space reservation fee is a permissible restriction against space warehousing under 47 C.F.R. § 51.323(f)(6).  Staff further finds that a flat $2,000 fee will not discriminate between CLECs having “deep pockets” and those that do not. 

138. It is not a reasonable solution to require Qwest to pay the $2,000 reservation fee to itself or to require Qwest to eliminate the forfeiture fee altogether.  Qwest cannot reserve space for future use on terms and conditions more favorable to itself in this instance since it will have to commit similar resources (such as internal job orders) and has costs associated with the space it owns.  Therefore, to the extent possible, Staff finds that the $2,000 fee creates parity between the parties.

139. Therefore, Staff recommends that Qwest revise SGAT Sections 8.4.1.7.2, 8.4.1.7.3, and 8.4.1.7.4, in addition to any other relevant sections, and SGAT Exhibits to state that the space reservation fee is $2,000.  These Sections should also reflect that the deposit is nonrefundable and will be applied against the collocation construction fee.  Finally, because the deposit would be nonrefundable, Staff recommends that Qwest delete Section 8.4.1.7.4(a-d).

R.  Impasse Issue No. 1-113:

Whether Qwest should provide CLECs with information when collocation space is denied.  SGAT §§ 8.2.1.10, 8.2.1.11, 8.2.1.12.

140. This was originally listed as an impasse issue but was subsequently resolved by the parties when Qwest incorporated language suggested by WorldCom into the SGAT. 

S.  Impasse Issue No. 1-114:

SGAT §§ 7.2.2.8.6, 7.2.2.8.6.1, and 7.2.2.8.13

Summary of the Issue:

141. CLECs give Qwest their demand forecasts regarding trunk utilization long before the CLECs actually place orders for the trunks.  The purpose of the demand forecasts is to give Qwest extra lead time so that, if it needs to build new facilities, it can provision the trunks in an acceptable time frame, thereby having the CLEC facilities available when CLECs need them and advancing competition in Colorado.

142. SGAT §§ 7.2.2.8.6 and 7.2.2.8.6.1 give Qwest the ability to collect a deposit from a CLEC based on the CLEC’s trunk utilization forecast.  The deposits are calculated as a percent of the capital expenditures required to provision the new facilities called for by the demand forecast.  The deposits are only required if the CLEC has not met a minimum percent of its previous demands or if there is a dispute between Qwest and the CLEC about the forecasted demand.  The deposit is refunded in the case that the CLEC exceeds the minimum percent of previous demands or if the lines that the CLEC forecasted are not available at the time that the CLEC actually orders them.

Position of the Parties:

143. Qwest claims that, if CLECs do not have to make a deposit, they have every reason to inflate their estimates and no incentive to provide accurate forecasts.  If Qwest relies on the forecasts and provisions new trunks based on the data, but does not receive orders for the new trunks from the CLECs, Qwest loses money on its investment.  In fact, Qwest says that the company has lost $300 million region-wide because of trunk underutilization already.  According to Qwest, this large loss is indicative of CLECs’ inflation of their forecasts.  The SGAT provisions in question are Qwest’s way of motivating the CLECs to provide accurate forecasts.  Qwest believes that it is fair to require deposits from companies which have inflated their estimates in the past or which may be inflating their current estimates.  To balance its proposed solution, Qwest proposes to refund a deposit if the CLEC’s usage rises to a given percentage of previous estimates or if Qwest does not have adequate facilities to meet the CLEC’s forecast.
  

144. CLECs argue that Qwest’s demands are excessive.  They say that Qwest should not be able to require the forecasts, then determine what the forecast ought to be and build according to the latter figures, and then penalize the CLECs if the CLECs insist that Qwest build capacity based on the forecasts.  The CLECs also claim that the need for a deposit should not be based on past performance because past performance is irrelevant to the forecast at hand.  They further argue that it is Qwest’s own fault that the CLECs are unable to meet minimum usage requirements because Qwest forces the CLECs to separate local and long distance traffic, to connect to numerous end offices, and to order one-way trunks.
  

Findings and Recommendations:

145. The purpose of forecasting is to assure sufficient capacity on Qwest’s network to avoid blocked calls and to encourage efficient use of resources.  Thus, the burden should be balanced between the two parties.  It is reasonable that there should be a deposit.  However, deposits should not be based on overforecasts or underutilization of trunk groups in other geographic areas.  In addition, Qwest should guarantee the availability of the forecasted trunks for which the CLEC paid the deposit.   It appears to Staff that the FCC has left to the states the determination of the need for and the reasonableness of any deposit.

146. Under basic contract principles, the CLEC forecasts would serve as a promise to order trunks in the future.  If Qwest were to rely on such a promise and expend capital to build new facilities, the promise to order would become binding.
  If the order did not materialize, and Qwest had expended capital to bhuild new facilities in reliance on the forecast, Qwest would be able to enforce the promise as a contract.
  

147. Qwest is entitled to collect reasonable deposits as it wishs (and as constrained by the nondiscriminatory, just and reasonable standard of the 96 Act. If Qwest wishes to keep the deposits after an order does not materialize, however, the non-refunded deposit transforms into a liquidated damage amount.  Accordingly, the non-refunded amount must not exceed the amount needed to compensate Qwest for its losses – it must not be punitive in nature.
  Furthermore, Qwest must attempt to mitigate its losses and must refund any non-refunded amount that exceeds its actual losses.

148. In sum, Qwest is entitled to collect deposits for forecasts that require capital expenditures, and it may keep the deposits to the extent that the deposits reimburse Qwest for unmitigated losses due to unplaced orders.

149. Staff recommends that Qwest update §§ 7.2.2.8.6 and 7.2.2.8.6.1 to reflect these principles.

T.  Impasse Issue No. 1-115:

Whether the definition of switched access should include “IP Telephony”.  SGAT §§ 4.39 and 4.57.

150. In its comments on Staff’s Draft Workshop IIA Report, Qwest agreed to delete the phone-to-phone Internet Protocol telephony language from its SGAT, as requested by the CLECs.
  Qwest would like to be able to take this issue up in a future docket.  Staff feels that this is acceptable and recommends that the language regarding IP Telephony be deleted from SGAT §§4.39 and 4.57, as well as any other SGAT sections, as required for consistency, pursuant to the CLECs’ recommendations
 and Qwest’s agreement.

U.  Impasse Issue No. 1-116:

Whether CLECs should determine the points of interconnection for one-way trunks when there is no agreement.

Position of the Parties:

151. AT&T has proposed an addition to SGAT § 7.2.2.1.2.1 that states:  "If the Parties do not agree on the end points of Qwest's one-way trunk groups, CLEC shall determine such points."

152. AT&T's proposal came out of a concern for what it calls a "retaliatory" move by Qwest to burden AT&T’s switch terminations.  AT&T argues that, when it seeks to install one-way trunking to a particular tandem switch in Qwest's network, Qwest will reply by installing corresponding one-way trunking from every end-office to the AT&T switch.
  This causes unnecessary and inefficient use and exhaust of AT&T’s switch terminations.

153. AT&T further argues that Qwest's conduct undermines the CLECs’ ability to select the points of interconnection, contrary to §251(c)(2) of the Act.
  AT&T contends its proposal complies with the FCC's mandate that "new entrants may select the most efficient points at which to exchange traffic with incumbent LECs, thereby lowering the competing carriers costs of, among other things, transport and termination."

154. Qwest responds by stating that AT&T's proposal is contrary to the 1996 Act.  Qwest points out that Section 251(a)(1) mandates all carriers, not just ILECs, to accommodate inter-connection, and Section 251(c)(1) requires all carriers to negotiate in good faith.
  It argues that these obligations suggest, at a minimum, an obligation to collaborate on interconnection issues.

155. Qwest also argues that AT&T's demands go beyond reason and fairness.
  Qwest contends that, since it owns the one-way trunks and must pay for them, Qwest should be given some control in the configuration to ensure its costs are minimized.  It further contends that, if a CLEC may choose its own POI for one-way trunks, Qwest should be able to do the same.  Finally, Qwest points out that nothing in the Act gives a CLEC the right to determine an ILEC’s POI.

Findings and Recommendation:

156. It is Staff’s opinion that any dispute over the POI of Qwest's one-way trunking is best resolved through negotiation and agreement between the parties.  Staff feels that the 1996 Act requires an open collaboration regarding interconnection issues.  This is accordance with the FCC's mandate in its Local Competition First Report and Order.
 

157. Absent agreement, it appears to Staff that Qwest has the authority to determine the POI of its own one-way trunks on the CLEC network.  When a CLEC chooses to interconnect a one-way trunk onto the Qwest network, Qwest must provision its own one-way trunk.
  This requires the expenditure of time and money by Qwest.  Staff believes that Qwest should, at the very least, be able to determine the configuration of its own network. 

158. However, an important counter-balance is the CLEC’s right to petition the Commission to review any action taken by Qwest in this regard.  Staff understands that there is a potential for abuse present by giving Qwest ultimate authority over its POI on a CLEC network.
  Therefore, in Staff’s opinion, a CLEC should be able to petition the Commission for relief in situations in which it feels that Qwest failed to negotiate in good faith or that Qwest's actions are anti-competitive in nature.  

159. In sum, Staff recommends that Qwest revise SGAT § 7.2.2.1.2.1 to include a resolution process consistent with the findings indicated above.  If there is a resolution process consistent with this recommendation included in the general terms and conditions of the SGAT, Staff believes reference in Section 7.2.2.1.2.1 to that resolution process would be sufficient.

V.  Impasse Issue No. 1-118:

Should there be a 50-mile limit on direct trunk transport.  SGAT § 7.2.2.1.5.

Position of the Parties:

160. Qwest introduced SGAT § 7.2.2.1.5, which states:  

If Directed Trunked Transport is greater than fifty (50) miles in length, and existing facilities are not available in either Party's network, and the Parties cannot agree as to which Party will provide the facility, the Parties will construct facilities to a mid-point of the span, or Qwest will construct the entire span and CLEC will pay one half (1/2) the expense of the entire span.

161. AT&T and WorldCom argue that Qwest's 50-mile limitation on direct trunk transport violates the Telecommunications Act of 1996 and FCC pronouncements.
  They contend that § 251(c)(2) of the Act gives CLECs the right to choose the most efficient point of interconnection, regardless of distance.  Additionally, forcing CLECs to build part of Qwest's network is contrary to the goal of lowering barriers to competitive entry.

162. AT&T and WorldCom believe that Qwest's concern over having to build extremely long interconnection trunks is unfounded.  They contend that Qwest has not presented any evidence of situations in which it has been required to build such trunks or any evidence that it would not recover the costs to do so.

163. Qwest acknowledges that § 251(c)(2) requires it to adapt its facilities to interconnection, but it argues that this requirement is limited.  Qwest points out that, in Iowa Utilities Board I, the Eighth Circuit struck down the FCC rules requiring ILECs to "substantially alter their networks".
  Moreover, Qwest points out that the FCC has stated that there should be a reasonable limit on the distance an ILEC must build out for meet point obligations and that it is up to the state commission to "determine the appropriate distance that would constitute the required reasonable accommodation of interconnection."
  Qwest believes that this limitation is applicable when providing direct trunk transport as well.  Qwest contends that a 50-mile limitation is reasonable.

Findings and Recommendation:

164. Staff agrees with Qwest's contention that the FCC has recognized that an ILEC's responsibility to accommodate interconnection under § 251(c)(2) of the Act is limited.
  Staff further agrees that the FCC recognizes a state commission’s ability to determine this limit.
  This includes deciding the appropriate distance at which a mid-point arrangement would constitute a reasonable accommodation of interconnection.

165. Qwest has recently agreed to exchange local traffic at its access tandems.  Due to the large area covered by the northern LATA in Colorado, this could require the building of interconnection trunks that span over several hundred miles.  It is Staff’s opinion that requiring Qwest to bear the full cost of such a connection is unreasonable.

166. However, Staff believes that Qwest should be required to build interconnection trunks that span distances greater that 50 miles.  Some CLECs may not have the ability to build interconnection trunks.  It is Staff’s opinion that, to promote competition and to lower the barriers to entry, Qwest should be required to build interconnection trunks that exceed 50 miles, but the CLECs should bear half the cost of the entire trunks.  

167. It is Staff's opinion that requiring Qwest to build interconnection trunks over 50 miles is not unreasonable.  In its SGAT, Qwest has already agreed to build mid-point spans that exceed 50 miles.
  Building the entire interconnection trunk and being reimbursed for half of the cost should not incur Qwest any additional liability.  Moreover, in its brief Qwest stated that it did not object to placement of such transport facilities, only that the CLECs share in the responsibility.

168. In sum, Staff recommends that Qwest revise SGAT § 7.2.2.1.5 to state that, in situations in which direct trunked transport will exceed 50 miles and facilities are not available, and assuming no agreement between the Parties to the contrary, CLECs have the option to: 

Have the Parties build to a meet point span, or 

Have Qwest build the entire span and to pay one-half of the expense of the entire span.

W. Impasse Issue No. 1-119: 

Whether CLECs should be able to order MF signaling trunks where Qwest's switches do not have SS7 diverse routing.  SGAT § 7.2.2.6.3.


Background

169. AT&T initially proposed SGAT §7.2.2.6.3, which states "Interconnection trunks with MF signaling may be ordered by the CLEC if the Qwest Central Office Switch does not have SS7 capability or if the Qwest Central Office Switch does not have SS7 diverse routing."
170. Qwest agreed to the incorporate the first half of the proposal into its SGAT, but refused to include the phrase "…or if the Qwest Central Office Switch does not have SS7 diverse routing."

Position of the Parties:

171. AT&T argues that MF signaling is necessary when a Qwest Central Office Switch lacks SS7 diverse routing.
  It contends that a signaling failure at a switch that lacks signaling diversity would result in CLEC customers being left stranded, while Qwest customers could continue to make calls.  AT&T claims that this lack of parity has caused some customers to refuse to switch to AT&T, creating a barrier to competition.  Additionally, it claims that the bona fide request process utilized by Qwest to obtain MF signaling is a protracted process that delays or precludes AT&T from obtaining new customers.

172. Qwest argues a number of points as to its position that the additional level of redundancy created by adding an MF signaling trunk within its network is unnecessary.
  First, Qwest argues that it does not arrange this form of redundancy for itself.  Second, Qwest states that the FCC has not ordered an incumbent to provide this service to CLECs.  The FCC requirement, Qwest asserts, is that an ILEC must meet the "reasonably foreseeable" demands of the CLECS.  According to Qwest, the unlikely event of a signaling failure does not meet this requirement.  Third, Qwest claims that, if a signaling failure did occur, Qwest would repair it on the highest priority.  Finally, Qwest argues that it is not prohibiting the use of MF trunks outright, only asking that a CLEC submit a bona fide request explaining the need for this "extraordinary level of signaling diversity."

Findings and Recommendation:

173. As provided by § 251(c)(2)(C) of the Act and FCC pronouncements, Qwest must provide interconnection at a level of quality that is at parity with itself.  Therefore, if a Qwest Central Office lacks SS7 diverse routing and Qwest does not provide itself with redundant MF signaling, there is no requirement that it must provide such redundancy to CLECs.   

174. If the Joint Intervenors are asking the Commission to adopt as a minimum level of service quality standard the redundant routing for diversity of SS7 signaling from all central offices, Staff believes that they are in the wrong arena.  They should petition the Commission to commence a rulemaking proceeding to adopt this requirement.   This investigation docket is not the proceeding in which the Commission can examine and set minimum service standards for all telecommunications providers.

175. An incident that severs the SS7 links to a Qwest Central Office without diverse routing would leave the Office in a “stand alone” mode.  That is, customers served by that switch would be able to place and receive calls only among those customers served by that switch.  A CLEC customer, not served by that switch, would be unable to reach those affected customers.  However, such a CLEC customer would be able to call all other customers on the public switched network.  Thus, any failure of the SS7 signaling links from a central office would cause Qwest’s and CLEC’s customers alike to be unable to call certain different sets of customers.  Incidents that would cause a signaling failure include failure of electronics at the central offices and interoffice facility cable cuts.  In the case of small rural central offices it most likely that an interoffice cable cut will sever not only the SS7 links but also the trunks, rendering any MF signaling arrangement useless. Nevertheless, a CLEC may still obtain a redundant MF signaling if it desires through the bona fide request process.

176. In conclusion, Staff recommends that the Commission find that Qwest  is not obligated to change SGAT § 7.2.2.6.3.  However, if Qwest is willing to voluntarily offer to CLECs a MF signaling service in its SGAT in other state jurisdictions then, for consistency sake it should offer such a service in Colorado.

X.  Impasse Issue No. 1-120:

Whether CLECs must divide exchange service traffic and switched access traffic onto separate trunk groups.   SGAT § 7.2.2.9.3.2  

Position of the Parties:

177. Qwest allows commingling of intraLATA toll traffic and local traffic, but does not allow further addition of interLATA traffic to the mix.
 

178. Qwest claims that the FCC held that commingled interLATA switched access traffic is not a requirement for § 271 interconnection compliance because BellSouth satisfied the interconnection checklist item without providing commingled interLATA traffic with other traffic.
 

179. AT&T and WorldCom argue that separating interLATA traffic from the rest is inefficient and forces them to order more trunks than their traffic dictates and increases interconnection costs.  They also cite US West Communications v. MFS Intelenet, 193 F.3d 1104, 1124-25 that upheld the lower court’s decision to allow commingling of local and toll traffic on a two-way trunk.  

180. Furthermore, AT&T and WorldCom argue that the FCC has not prohibited commingling interLATA traffic with intraLATA toll traffic and local traffic. They claim that the FCC has addressed whether substituting UNEs for special access circuits is acceptable and that the issue of commingling of all classifications of switched access traffic is unrelated.

181. Sprint states that commingling all traffic (intraLATA, interLATA and local) on the same trunk group is technically feasible and is standard procedure in many other states.
 
 Sprint adds that Qwest does not address the technical feasibility of combining interLATA, intralLATA, and local traffic.
  

Findings and Recommendation:

182. Qwest’s objections seem to arise from the concern that CLECs will underestimate the amount of interLATA traffic in order to avoid associated switched access charges.  Since this objection is economic rather than technical, it is not a valid argument under § 251(c)(2)(B).  Consequently, Staff recommends that § 7.2.2.9.3.2 be deleted from the SGAT.
 

183. The calculations used to determine local interconnection costs fall under the price docket; however, Staff recommends that either Party to the SGAT must be allowed to audit the mix of traffic flowing over the mixed use trunk groups to ensure that the correct rates for a particular type traffic (i.e., intrastate switched access rates for intrastate intraLATA and interLATA traffic and reciprocal compensation for local exchange traffic) are being assessed properly.

184. Staff recommends that Qwest make conforming additions to its SGAT providing for the establishment of the methods and procedures that the CLEC must use to ensure proper classification of the various types of traffic it proposes to deliver to Qwest over a commingled trunk group.  Such additions must also include methods and procedures that assure the veracity of measures of classification. Staff reserves the right to offer further comment after it receives a copy of, and reviews, Qwest's revisions.

Y.  Impasse Issue No. 1-122:

Whether Qwest should charge for billing records that CLECs utilize for billing interexchange carriers.  SGAT §§ 7.5.4 and 7.6.3

185. Qwest has introduced SGAT § 7.5.4, which states:

A charge will apply for Category 11-01-xx and 11-50-xx records sent in an EMR mechanized format.  These records are used to provide information necessary for each Party to bill the Interexchange Carrier for Jointly Provided Switched Access Services and 8xx database queries.  The charge is for each record created and transmitted and is listed in Exhibit A of this agreement.


Qwest has also introduced SGAT § 7.6.3, which has similar language.

Position of the Parties:

186. WorldCom disputes Qwest's ability to begin charging for the billing records. WorldCom claims that the cost to provide and store this information exceeds the benefit each party derives.
  For this reason the parties have not charged each other in the past, but have freely exchanged it on a reciprocal basis.  WorldCom contends that Qwest has not presented any evidence that this exchange of information is out of balance and in need of revision.

187. Qwest argues that the introduction of SGAT §§ 7.5.4 and 7.6.3 is simply about fairness.  Qwest contends that carriers providing such billing records should be fairly compensated for the costs associated with producing them.  Qwest further contends that the proposal is fair because it simply covers the cost of producing the records.  To support this argument Qwest points out that that one of the cornerstones of the 1996 Act is that ILECs may recover their costs of providing interconnection.
  In any event, Qwest points out that the charge is reciprocal.

188. Qwest also argues that WorldCom's assertion that Qwest has not charged for this service in the past is incorrect.
  Qwest claims it has charged modest sums for this service in agreements with other CLECs.  The fact that Qwest has not yet done so with WorldCom is irrelevant.

Findings and Recommendation:

189. It is Staff's opinion that Qwest should be able to charge CLECs for billing information that it provides.  Qwest is providing a service, and there is no requirement in the 1996 Act that Qwest provide it for free.  To the contrary, § 252(d)(1)(A) of the Act states that ILECs have the right to be compensated for the costs associated with providing interconnection.  Additionally, there has been no indication that allowing Qwest to charge a minimal fee for these records will inhibit entry and competition in the local telephony market.  The charge proposed by Qwest is reciprocal, open to the CLECs as well as Qwest.  As WorldCom admits, there has been no showing that this reciprocity is out of balance.

190. Staff remains concerned about the rates that Qwest will propose for this service.  A rate that is set too high would deter carriers from seeking the billing records and, consequently, recovering money from the IXCs.  This could inhibit competition by drying up a potential revenue stream for CLECs.  Although Qwest has stated in its brief that the fee is "modest" and only covers the cost of such services,
 Parties may wish to revisit this issue in the cost docket.

191. For the above stated reasons, Staff recommends that no further changes are necessary to SGAT §§ 7.5.4 and 7.6.3.  Staff further recommends deferring the rate that carriers can charge for this service to the cost docket.

Z.  Impasse Issue No. 1-124:

Whether Qwest should indemnify CLECs against poor wholesale service quality.

Position of the Parties:

192. AT&T has proposed SGAT § 7.1.1.1.2.  In this proposal Qwest agrees to indemnify a CLEC from any losses or claims that result from Qwest's failure to provide interconnection at least equal in quality to that it provides itself or from Qwest’s failure to comply with state or wholesale service quality standards.

193. AT&T claims that interconnection with the ILEC is the lifeblood of the CLEC and that without timely provisioning of interconnection trunks, a CLEC's business is lost.
 In short, late installation completely precludes a CLEC from conducting any business with customers served by the trunks.  AT&T contends that, despite its best efforts, it frequently encounters delays and indefinite holds when ordering trunks from Qwest.  Furthermore, it claims that any evidence that Qwest presents to the contrary through its un-audited performance indicators is without merit and does not comport with the real world experience.

194. To resolve this perceived problem, AT&T proposes SGAT § 7.1.1.1.2.
  AT&T claims that this provision is necessary because Qwest lacks any incentive to provide quality service.  AT&T asserts that the SGAT and Performance Assurance Plan (PAP) fail in this regard.  According to AT&T, the purpose of the SGAT is to provide an indemnity clause similar to those found in ordinary service contracts.  It believes that this proposal is consistent with the goals of the Act and the FCC to ensure timely interconnection.

195. Qwest argues that AT&T's proposal is unnecessary and redundant.
  Qwest claims that it has already made extensive indemnification commitments in SGAT § 5.9.  Additionally, it claims that the Performance Assurance Plan currently being developed will contain the proper mechanisms to ensure Qwest’s continuing compliance with § 271 obligations and that AT&T is a participant in the PAP development process.

196. In any event, Qwest argues that this issue is best addressed in later workshops addressing post-entry performance assurance and asks that it be deferred until that time.

Findings and Recommendation:

197. The Commission is currently in the process of developing a Performance Assurance Plan that will be added to the SGAT.
  The PAP is designed to measure the performance of Qwest in its delivery of wholesale service.  It does this by employing specific performance indicators with which Qwest must comply.   

198. It is Staff’s opinion that the PAP (when approved by the Commission) will provide the necessary incentive for Qwest to ensure the timely provisioning of interconnection trunks.  Should Qwest fail to provision an interconnection trunk within the time set by the performance measures, Staff anticipates that Qwest will be required to compensate the damaged CLEC and that continual failure will result in increased monetary consequences. Since the PAP is specifically designed to ensure that Qwest does not view these payments as the "cost of doing business," this system of compensation should provide the necessary incentive for Qwest to provide timely service.  Furthermore, if the performance measures prove to be insufficient, the PAP as envisioned includes a process by which new performance measures can be developed and existing measures can be amended.
 

199. Staff also agrees with Qwest that the General Terms and Conditions Workshop is the proper place to address any additional concerns regarding indemnification.  The issue of indemnification for deficient service reaches beyond the timeliness of trunk provisioning and should be taken up in a more comprehensive forum. 

200. For the above stated reasons, Staff recommends that the issue of indemnification be deferred until the workshops addressing the general terms and conditions of the SGAT and post-entry performance.

AA. Impasse Issue No. 1-125:

Whether Qwest should require collocation for all access to subloops.  SGAT § 8.1.1.8.1.

Position of the Parties:

201. The parties originally disagreed on whether cross-connections between a CLEC’s network interface device (“NID”) located at multiple tenant environments (“MTEs”) or multiple dwelling units (“MDUs”) constitute collocation.  The Joint Intervenors argued that Qwest, by defining access to the NID as collocation, created an impermissible barrier to entry because access to the NID would be subject to provisioning intervals.

202. This issue was subsequently resolved during the subloop workshop. Qwest adopted language proposed by AT&T regarding § 8.1.1.8.1.

Findings and Recommendation:

203. Staff notes that, as of the revised SGAT Workshop Version submitted on March 7, 2001, Qwest had not incorporated the language proposed by AT&T.  Staff finds that section 8.1.1.8.1 should state:

With respect to cross-connections for access to sub-loop elements in multi-tenant environments (MTE) and field connection points (FCP), the provisions concerning sub-loop access are contained in Section 9.3. This type of access and cross-connection is not collocation.

204. Staff recommends that, once this language is added to the SGAT, this resolution is satisfactory.  Staff reserves the right to take any necessary action once the revisions are made to the SGAT.

III.
CHECKLIST ITEM 14:  RESALE

AB.  Impasse Issue No. 14-2:

Whether Qwest’s proposal governing how and when service credits and penalties are applied to resold services is reasonable.  SGAT §§ 6.2.3.1 and 6.2.3.2.

205. Qwest proposes to add sections 6.2.3.1 and 6.2.3.2.to the SGAT.
  In dispute is subpart (a) of both sections, which states “Qwest’s fines and penalties paid to CLEC shall be subject to the wholesale discount.”  Also in contention are SGAT sections 6.2.3.1(f) and 6.2.3.2(e), which states: “In no case shall Qwest be required to provide duplicate reimbursement or payment to CLEC for any service quality failure incident.”

Position of the Parties:

206. AT&T and WorldCom argue that SGAT sections 6.2.3.1 and 6.2.3.2 unreasonably limit Qwest’s liability for harm to the reseller’s end-user caused by quality of service violations attributed to Qwest.
  They contend that only “partial” reimbursement will occur because Qwest will only credit the wholesale amount paid by the CLEC, not the retail amount paid by the end-user.  The reseller will then be liable for the full retail rate of the end-user service, while Qwest would limit its liability to only a fraction of the damage it actually caused.  AT&T and WorldCom argue that this result is not at parity with how Qwest would treat its own end-user customers, and, thus is contrary to § 251(c)(4)(b) of The Telecommunications Act of 1996 and FCC requirements.
 

207. Qwest argues that the demand of full indemnity is unreasonable because Qwest has no control over the amount a CLEC chooses to pay its customer for service problems, opening the door for potential abuse.  Qwest contends that its customer is the CLEC, not the CLEC end user, and that quality of service violations attributed to Qwest should trigger a credit only in the amount the CLEC paid Qwest for providing the service.  Thus, Qwest asserts, it has a contractual relationship with the CLEC, not the end-user.
 

208. Additionally, Qwest argues that SGAT Sections 6.2.3.1(f) and 6.2.3.2(e) are both reasonable and necessary.  Qwest contends that the Commission’s post-271 performance assurance plan will subject it to fines and penalties for quality of service violations and that it will be unduly punitive to subject Qwest to duplicate penalties.
 

Findings and Recommendation:

209. In Colorado, Qwest is subject to several quality of service requirements when dealing with a CLEC.
  The rule requirements set forth specific performance standards that Qwest must meet when offering telecommunications services to CLECs.  They also specify that Qwest shall make credits to a CLEC bill in the event of a violation of the performance standards set forth in the rules.  Where the violation of a performance standard by Qwest results in the CLEC issuing bill credits to the end user, the rules allow the CLEC to request and receive reimbursement for the full amount from Qwest.
 

210. Any telecommunications provider offering service in Colorado is subject to quality of service requirements when dealing with an end-user.
  In some instances, a violation of these requirements results in a credit on the end-user’s bill, in the amount that the end-user paid.  In resale situations where the violation was Qwest’s fault, Qwest is willing to reimburse the CLECs, but only the amount of the wholesale rate paid to Qwest.  The CLECs would still be required to credit the full retail rate to the end-user.  It is Staff’s opinion that limiting the service credit that Qwest pays to the CLEC to the wholesale rate will unduly punish the CLEC for a service problem that is not its fault. 

211. In a competitive market a CLEC, which receives poor service from a wholesale supplier, would be able to switch to another supplier.  Unfortunately, the wholesale market in Colorado is not competitive.  A CLEC that is a reseller has no other choice but to contract services from Qwest.  This leaves the CLEC at a competitive disadvantage as it has no control over the quality of service it provides to its customers.  A reselling CLEC is at the mercy of its primary competitor, Qwest, which can leave the CLEC footing the bill for quality of service violations which are not the CLEC’s fault.  It is Staff’s opinion that ensuring a competitive marketplace requires Qwest to reimburse a CLEC reseller for service quality disruptions at the lesser of the rate that Qwest charges its own retail customers or the rate that the CLEC charges its retail customers.  

212. A post-271 performance assurance plan (PAP) is currently being formulated by the Commission.  In its current form the PAP contemplates various “tiers” that allow monetary recovery from Qwest when there is deficient performance.
  More specifically, the PAP contemplates increased payments for conduct that is “continually deficient.”  This will ensure that Qwest does not regard these violations as a cost of doing business.  This penalty is meant to supplement any initial penalty that is assessed for performance deficiencies. 

213. Staff understands that the PAP will become part of the SGAT when it is completed.  Any language in the SGAT that precludes the assessment of additional monetary remedies would defeat the effectiveness of the PAP.  Therefore, it is Staff’s opinion that Qwest must delete the language contained in section 6.2.3 of the SGAT that is in conflict with the PAP as adopted by the Commission and must amend Section 6.2.3 in accordance with the discussion above regarding service credits.. 

214. For the above stated reasons the staff recommends that:

i.
Sections 6.2.3.1(a) and 6.2.3.2(a) of the proposed SGAT be deleted;


ii. 
Sections 6.2.3.1(e) and 6.2.3.2(d) of the proposed SGAT be amended by deletion of the phrase “less any wholesale discount applicable to CLEC’s resold services”; and


iii. 
Sections 6.2.3.1(f) and 6.2.3.2(e) of the proposed SGAT be deleted.

AC. Impasse Issue No. 14-9:

Whether Qwest or a CLEC can turn a misdirected or inadvertent call into a marketing opportunity.  SGAT § 6.4.1.

215. Section 6.4.1.of the SGAT pertains to the ordering process. The section states:

CLEC’s end users contacting Qwest in error will be instructed to contact CLEC; and Qwest’s end users contacting CLEC in error will be instructed to contact Qwest. In responding to calls, neither party shall make disparaging remarks about each other . . . however, nothing in this agreement shall be deemed to prohibit Qwest or CLEC from discussing its products and services with CLEC’s or Qwest’s end users who call the other Party.

216. AT&T proposes an addition to this language that would read “…end users who call the other party seeking such information.”
  The effect of this addition would be to eliminate the ability of the Parties to market their services to inadvertent callers.

Position of the Parties:

217. Qwest initially argues that AT&T’s proposal imposes an unconstitutional restriction on commercial free speech.
  Qwest asserts that the First Amendment protects an “LEC’s ability to disseminate truthful, accurate information about their products and services.”  It contends this includes the right to promote its products and services regardless of whether customers have sought out such information.  They also contend that the availability of other forms of communication do not limit this right.

218. Qwest also argues that the marketing of its products is vital in promoting a competitive marketplace. It asserts that commercial speech allows the customers to be “intelligent” and “well-informed.”  Denying Qwest’s ability to market their services would deny customers the ability to make economically sound decisions.  Qwest asserts that competition is furthered through the full exchange of information.

219. AT&T and WorldCom argue that commercial speech enjoys only a “limited measure of protection” under the First Amendment.
 They contend that, under the Central Hudson test,
 commercial speech is protected only if it concerns a lawful activity or is not misleading.  Furthermore, they contend that commercial speech may still be regulated if the “government has a substantial interest in support of its regulation and the proposed restriction is narrowly tailored to materially advance that interest.”
  AT&T and WorldCom assert that the goals of the Act (to increase local competition and to limit anti-competitive behavior) create a “substantial interest” and that their proposal is narrowly tailored to achieve this goal.

220. Qwest’s response is that the proposal does not pass the Central Hudson Test.  It contends that the record is devoid of any evidence that shows limiting Qwest’s ability to market its products during customer-initiated calls will advance the state’s interest in local competition.  Qwest asserts that the CLEC’s have the burden to prove this fact.

221. Additionally, ATT and WorldCom argue that Qwest’s marketing of products and services to misdirected calls is a violation of §222 of the 1996 Telecommunications Act.
  They contend that §222 restricts the use of customer information to the purpose for which it was intended. Thus, when Qwest inadvertently receives information about a CLEC customer service, maintenance, or repair, Qwest must only use it for the intended purpose, to reach the CLEC for service, maintenance, or repair. 

Findings and Recommendation:

222. It is Staff’s opinion that protecting the First Amendment right of free speech is of utmost importance.  Staff recognizes this right applies to commercial speech that is both lawful and non-misleading.

223. In Central Hudson the Supreme Court acknowledged that the freedom of commercial speech is not absolute.
  The Court proposed a 4-step test to be utilized when determining if a regulation banning commercial speech is constitutional.  The final step of the test questions “whether the regulation directly advances the governmental interest asserted, and whether it is not more extensive than is necessary to serve that interest.”

224. Without addressing the applicability of the remaining portions of the established test, it is Staff’s opinion that AT&T’s proposal does not pass the final step of the Central Hudson test.  AT&T has not provided any evidence that restricting Qwest from marketing to misdirected calls will further the governmental interest in local competition.  The Court has consistently taken the position that the free flow of information is integral to a competitive market place.  Staff believes that the ability of Qwest and the CLECs to market, even to misdirected callers, advances the free flow of information.

225. Additionally, it is Staff’s opinion that AT&T’s proposal is more extensive than necessary to serve the governmental interest in local competition. As indicated below, any possible opportunity by Qwest to act in an anti-competitive manner can be alleviated by less restrictive means which are already incorporated into the Act and the SGAT.

226. The Telecommunications Act of 1996 § 222 requires the protection of customer information.  Subpart (b) restricts the ability of a telecommunications carrier to market to an end user when it receives proprietary information from another carrier.  It is Staff’s opinion that this section was not meant to be broadly construed as a restriction on a telecommunications carrier’s right to free speech when it receives a misdirected call from an end-user.

227. Staff realizes that there is an opportunity by Qwest or a CLEC to use a misdirected call in an anti-competitive manner.  This can occur where the carrier receiving the call keeps an end-user customer captive by not informing hem/her of the misplaced call until after delivering a marketing message.  Therefore, it is Staff’s opinion that Qwest and the CLEC should be required to first inform a misdirected caller of the correct number. After this has been achieved, Staff recommends that the carriers not be limited in their marketing as long they refrain from disparaging remarks about competitive carriers.

228. In its comments on Staff’s Draft Report, WorldCom cites to the Federal district court case US West Communications, Inc. v. Hix as support for its assertion that this type of speech can be limited.
  This case affirms a provision in a US WEST-AT&T interconnection agreement that required Qwest, when serving CLEC customers, to identify whom their service provider was.  Staff does not believe that this case requires Qwest to refrain from marketing itself to misdirected calls.  First, the facts in Hix involved situations in which Qwest was representing a CLEC.
  Staff feels that situation is very different from the scenario in which an end-user customer mistakenly calls Qwest.  Second, the court in Hix simply affirms a provision that requires Qwest to clearly identify who it represents.
  This is quite similar to Staff’s recommendation that Qwest identify itself to misdirected calls and immediately notify the caller of the correct party.  Third, the court in Hix expressly states that the provision it affirms does not require Qwest to remain silent about its products or services
.  The court implies that the decision might be different in those circumstances.  In sum, Staff believes that Hix provides no support for WorldCom’s position.

229. In its comments to Staff’s Draft Report WorldCom also points to the fact that previous Qwest interconnection agreements contain a clause that prohibits Qwest from marketing to CLEC misdirected calls.
  WorldCom implies that this means the Commission advocates such a provision.  In Staff’s opinion, this inference is incorrect.  The Commission did not arbitrate a dispute over misdirected calls in the docket that produced the referenced agreement.  The provision referenced by WorldCom was a negotiated agreement reached by the two parties voluntarily.  The Commission simply approved that arrangement. In the SGAT proceeding, the Commission is, in essence, being asked to arbitrate such a dispute for the first time.

230. For the above stated reasons, Staff recommends that Section 6.4.1 of the SGAT be amended by the addition of language delineating that the carrier receiving the misdirected call will first inform the caller that the call is misdirected and inform the customer of the correct number before engaging in any other form of communication.
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