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I. INTRODUCTION

1. This is a companion report to Volume VI in the series of reports prepared by the Staff of the Colorado Public Utilities Commission in Docket No. 97I-198T, which is the investigation into the compliance of Qwest Communications, Inc. (Qwest), formerly known as U S WEST Communications, Inc. (U S WEST)
, with the requirements of § 271 of the Telecommunications Act of 1996 (the Act)
.

2. The Staff reports will be filed with the Colorado Public Utilities Commission (Commission) for consideration and are part of the factual record in this proceeding.  The Commission directed Staff to conduct a series of technical workshops designed to provide open and full participation in the investigation by all interested parties.  The technical workshops formed the basis of the lengthy, rigorous, and open collaborative process in Colorado that has been favored in the past by the Federal Communications Commission (FCC) in its approval of prior § 271 applications in New York and Texas.  Bell Atlantic New York Order at ¶¶ 8 and 9 and SBC Texas Order at ¶ 11.  The workshops served to identify and focus issues, to develop consensus resolution of issues where possible, and clearly to frame those issues that could not be resolved and reached impasse among participants.  Impasse issues are then addressed through the dispute resolution process agreed to by participants and ordered by the Commission for this investigation, and will be considered by the Commission in order to resolve the impasse.

3. This Volume VI A Staff report focuses on the impasse issues that are subject to the dispute resolution process.  When the Commission resolves the disputed issues, that resolution, along with Qwest’s compliance demonstration, will be incorporated into the final version of this report for continuity and ease of understanding.

4. Volume VI A in the series of Staff reports addresses the impasse issues from Workshop 6, which dealt with the General Terms and Conditions of Qwest’s SGAT.

5. In accordance with the Procedural Order, this report describes the various impasse issues, summarizes the positions of the participants, and provides a Staff recommendation regarding resolution.  The complete briefs filed by participants were also available to the Hearing Commissioner for his consideration in resolving the disputed issues.

6. Qwest may subsequently demonstrate its compliance with the dispute resolution decisions of the Hearing Commissioner by periodic revisions to its SGAT that are officially filed with the Commission.  Staff will further verify that the compliant provisions are contained in the complete SGAT to be filed by Qwest on or before November 30, 2001.

7. As noted by the Hearing Commissioner, any recommendations of compliance with § 271 checklist items may be revisited by the Commission and are subject to modification by results of the ROC OSS Test.  Similarly, actual commercial experience in Colorado will inform the Commission’s recommendations.

II. SGAT SECTION 1.0 – GENERAL TERMS

A.  Impasse Issue No. G-5 (SGAT § 1.7.2):

Whether SGAT § 1.7.2 as proposed by AT&T should be included in Qwest’s SGAT.

Positions of the Parties:

8. AT&T has proposed language to be included in the SGAT.  It provides that, in the interim period between the time Qwest introduces a new product and the time the Commission approves the rates, terms, and conditions for the new product, Qwest would apply to the interim offering the rates, terms, and conditions of its current products that most closely resemble the new product.
  AT&T contends that the proposed language ensures that Qwest makes new product offerings actually accessible to CLECs by matching them, as an interim measure, to previously approved terms and rates.

9. As an illustrative example, AT&T cites the case of Qwest’s Single Point of Presence (SPOP) product, which is not available under the SGAT.  However, the price parts that comprise the SPOP product are already offered in the SGAT.  These price parts are substantially similar to the terms and conditions necessary for dedicated trunk interconnection between a CLEC’s network and Qwest’s network at a single point in the LATA.
  The SPOP product should be provided in the same rates, terms, and conditions as the combination of the price parts contained in the SGAT that are necessary for the SPOP product.

10. WorldCom concurs with AT&T’s proposed language for SGAT § 1.7.2.

11. Qwest argues, first, that the proposed SGAT § 1.7.2 is unnecessary and unwarranted.  The SGAT already contains sufficient safeguards against Qwest’s imposition of unreasonable rates, terms, and conditions on new products and services.  Section 5.1.6 reaffirms Qwest’s obligation to price new products and services in accordance with all applicable laws and regulations.  Qwest also commits in the SGAT to the CICMP (now Change Management Process or CMP) in which CLECs actively participate.  This process insures that Qwest will not unilaterally attach unreasonable rates, terms, and conditions to new products and services.

12. Second, Qwest asserts that, because its rates for products and services are specifically regulated by the Commission and are subject to cost dockets, there is little chance that Qwest can successfully impose unreasonable rates.
  Third, Qwest argues that the proposed SGAT § 1.7.2 promotes confusion and delay because it employs vague terms that are subject to multiple interpretations and adds an unnecessary layer of analyses in resolving new product disputes.

13. Finally, citing Farnsworth on Contracts § 3.12 (2d ed. 1998), Qwest asserts that it would be unreasonable to require Qwest to offer a new product or service without prior agreement to the terms and conditions pursuant to which the product or service is offered.  Further, the Act contemplates that the rates, terms, and conditions of each offering shall be agreed upon and set forth in the interconnection agreement.

Findings and Recommendation:

14. AT&T states that it is primarily concerned with reducing the delay between the time Qwest launches a new product and the time the product is actually accessible and available.  AT&T states that undue delay affects CLEC ability to be competitive.  To address this perceived problem AT&T offers SGAT § 1.7.2, which requires Qwest to offer new products on the same rates, terms, and conditions as “comparable products” as a stopgap measure until the Commission approves the terms, conditions, and rates of the new product or service.  The idea behind this requirement is that using the existing rates, terms and conditions on an interim basis will make the new products available to the CLECs more quickly.  This will eliminate delay caused by having to negotiate new terms incorporating the new terms into an interconnection agreement and subsequently submitting the new terms for Commission approval.  The interim measure would be in effect until the permanent rates, terms, and conditions are approved..

15. It is Staff’s opinion that AT&T’s proposed SGAT §1.7.2 will not significantly reduce the time it takes for CLECs to access new products.  Quite the opposite, it is Staff’s position that it may actually increase delay.  Mandating that rates and terms must be substantially the same for “comparable products” merely opens the floodgate for litigation over what “comparable products” actually are.  Staff envisions a scenario in which new product launches result in a prolonged fight over this initial question.  This will cause additional delay and could strain the resources of this Commission as well.  In sum, this provision may do more harm that good.

16. If AT&T’s objective is just to ensure that new products are offered at reasonable rates and terms, Staff finds AT&T’s proposed §1.7.2 is unnecessary.  As Qwest has pointed out, the Act already obligates it to offer products and services at reasonable rates and terms.
  Moreover, this Commission, when reviewing the SGAT, will ultimately decide whether the rates and terms for new products are reasonable.

17. Therefore, Staff recommends that SGAT §1.7.2, as proposed by AT&T, not be included in the SGAT.

18. However, the current SGAT (without § 1.7.2.) does not adequately address the issue of timely access of CLECs to new products and services.  There appears to be no provision within the SGAT that equitably addresses (or, indeed, addresses at all) what occurs between the time Qwest deploys a new retail product or service and the time such a product or service will be available in the SGAT to CLECs.  In Staff’s opinion, the SGAT must address this issue in order to assure that CLECs are not disadvantaged.  Therefore, Staff recommended that Qwest and any interested entity provide suggested SGAT language to the Commission to address the issue of concurrent access to new products and services to both CLECs and Qwest.

19. WorldCom, in response to Staff’s request for appropriate language, suggested the following language, presumably to be include as § 1.7.2:

Qwest agrees that when Qwest offers a new telecommunications product or service to its retail customers, (i) the new telecommunications product or service shall concurrently be available for resale for wholesale customers under Section 6 of this Agreement at the appropriate discounted price, (ii) the unbundled network elements that make up the new telecommunications product or service shall concurrently be available to CLEC at just and reasonable rates under Section 9 of this Agreement, and (iii) all other wholesale services necessary to provision such new telecommunications product or service shall concurrently be available to CLEC pursuant to the terms of this Agreement, including concurrent availability of appropriate operational support systems (OSS).  Qwest further agrees that it will concurrently send notification to both its retail customer service representatives and CLECs concerning the concurrent availability of such new telecommunications products or services to implement the requirements of this section.

20. Qwest proposes to incorporate the following language in Section 6 of the SGAT:

6.x.x. Qwest will provide CLEC with advance written notice of promotions, new, changed, or discontinued Qwest retail Telecommunications Services offerings that are available for resale.  Notice will be thirty (30) days in advance of Qwest retail and resale availability for new, changed, or discontinued retail Telecommunications Services offerings.  Notice will be fourteen (14) days in advance of Qwest retail and resale availability for retail Telecommunications Services promotions that include waiver of recurring charges.  Notice will be seven (7) days in advance of Qwest retail and resale Telecommunications Services availability for all other promotions.  

21. While Qwest’s proposed language does well in addressing the issue of timely notice of changes that Qwest may undertake, the language does naught to address the issues of competitive neutrality and parity between retail and wholesale operations.  WorldCom’s language is far superior in addressing these critical issues.  Therefore, Staff recommends that the proposed language of WorldCom be included in the SGAT of Qwest as Section 1.7.2.

B.  Impasse Issue No. G–52 (SGAT § 1.8):

(i) Whether SGAT or ICA contract provisions expire under the terms of the original contract if they are selected though “pick and choose” for incorporation into a new or existing contract.

Positions of the Parties:  

22. AT&T asserts, and WorldCom agrees, that Qwest must provide the opting-in CLEC with the same terms (or duration) and expiration date as the original CLEC enjoyed, not a lesser term or expiration.  The FCC has created three alternatives for Qwest to offer terms and conditions other than what the original CLEC acquired.  Each of the provisions provides Qwest with ample opportunity to protect its interests while balancing the CLEC’s need to opt into agreements without the unreasonable delay of having to renegotiate and re-arbitrate every provision, every time it is needed or requested.

23. Qwest, on the other hand, contends that “pick and choose” provisions that are taken from existing ICAs and imported into new ICAs should have coterminous expiration dates (defined as the expiration date of the ICA into which the term is imported).  If the original expiration date of the ICA from which the provision is imported is not retained, CLECs will be able to extend “pick and choose” provisions indefinitely.
  Citing the FCC’s In re Global NAPs, Inc. decision, Qwest asserts that the FCC has recognized that “pick and choose” provisions should have the same expiration date as the original ICA.

Findings and Recommendation:

24. Staff concludes that CLECs must retain the original expiration date of the original ICA when opting into a contract term under the “pick and choose” option.  Staff reaches this conclusion for a number of reasons.  First, Section 252(i) of the Act expressly states that LECs are obligated to offer interconnection services on the “same terms and conditions” as those provided in previous agreements.  This presumably includes the same expiration dates as well, a fundamental part of any agreement.  Second, the FCC took this position in In re Global NAPs, Inc., where it stated that “the carrier opting-into an existing agreement takes all the terms and conditions of that agreement (or portions of the agreement), including its original expiration date.”
  Third, allowing CLECs to extend “pick and choose” terms beyond the original expiration date of the ICA being opted into could indefinitely bind Qwest to unfavorable terms and conditions, hardly a fair situation.  Fourth, as time passes, costs and technologies change; and, therefore, the interconnection agreement’s terms and rates should change as well.  Finally, Staff notes that CLECs are free to employ the Act’s negotiation and arbitration procedures if a longer term is desired.

25.  Therefore, Staff recommends that Qwest amend its SGAT to state explicitly that one “legitimately related” provision of the contract into which a CLEC may wish to opt into is the term of that contact.

26. In response to Staff’s request for explicit language Qwest offered the following modifications to § 1.8.1:

When opting into a provision contained in an existing Interconnection Agreement or this SGAT, Qwest may require CLEC to accept legitimately related provisions to ensure that the opted into provision retains the context set forth in the Interconnection Agreement or this SGAT.  The expiration date of the Interconnection Agreement from which the opted into provision was selected or the expiration date specified in this SGAT respectively, whichever is closer to the present date, shall be considered legitimately related.  In all other instances,  Qwest bears the burden of establishing that an Interconnection Agreement or SGAT provision is legitimately related.

27. Qwest’s proposed language does not completely capture the spirit of Staff’s recommendation.  For example, the proposed language would have the “opted into” provisions terminate at the earliest possible date instead of the competitively neutral result of allowing all CLECs to use an offered product or service up until a simultaneous termination date.  Nor does Qwest’s proposed language fairly address the issue of the termination date of an ICA that contains an “evergreen” clause (a clause that extends the term of an ICA until the Parties negotiate, and this Commission approves, a comprehensive new ICA).  Qwest’s proposed language seems to imply that CLEC 2 opting into language in an ICA of CLEC 1 that was already in its “evergreen” period would get a termination date that had already expired.  

28. Staff recommends that Qwest’s proposed changes to § 1.8.1 be found acceptable after changing the words “closer to” to “furthest from.”.

III. sgat section 2.0 – interpretation and construction

A.  Impasse Issue No. G–23 (SGAT § 2.1):

Whether changes in statutes, regulations, rules, tariffs, technical references, technical publications, and so forth, should automatically amend the SGAT.  SGAT § 2.1.

Positions of the Parties:

29. WorldCom contends that the incorporation language should be deleted from § 2.1.  First, incorporating applicable law is unnecessary.  Further, incorporating tariffs, product descriptions, technical publications, and other documents external to the SGAT into the provisions of the SGAT allows Qwest unilaterally to amend the SGAT because, to a great degree, Qwest controls those external documents.  CLECs must be able to rely on the SGAT and to know that it cannot be unilaterally changed by Qwest.  This is an essential premise of a contractual relationship and why Congress chose ICAs rather than tariffs as the basis for the ILEC/CLEC relationship under the Act.

30. Moreover, WorldCom argues that allowing a tariff to supersede the SGAT is fundamentally at odds with the negotiation requirements of the Act.  A tariff is a document prepared by Qwest, not a product of negotiation.  Once in effect, a tariff controls the terms, conditions, and rates of a product or service offering; and one may not purchase the product or service other than under the tariff terms.  Attempting to avoid obligations arising under individual contracts by incorporating non-negotiable tariffs and providing that the tariff supersedes the negotiated terms is a violation of the Act.

31. AT&T argues that tariffs contain their own terms, conditions, and prices.  Qwest should not be allowed to have tariffs unilaterally and automatically alter the terms, conditions, and prices contained in the SGAT and ICAs based thereon.  The SGAT already contains limited sections (e.g., § 6.0 on resale) that describe how and to what extent Qwest’s retail tariffs may alter the SGAT.  Nothing more is needed to protect Qwest’s interests.

32. Qwest counters that § 2.1 is an effort to make clear that references in the SGAT to statutes, rules, regulations, tariffs, technical publications, and the like are to the most recent versions of such documents.  This provision does not supplant the change of law provisions and only serves to incorporate the parties’ reasonable intent to reference current as opposed to superseded legal or technical authorities.  To the extent that a new or updated authority is published which substantively affects the parties’ relationship, § 2.2 of the SGAT will be invoked and applied.
  

Findings and Recommendation:

33. It is Staff’s opinion that Qwest’s proposal simply makes clear that references to outside sources (such as statutes, rules, and technical publications) -- excluding tariffs, which Staff considered separately -- generally indicate the most recent version.  This resolution is appropriate for two reasons.  First, when outside sources are referenced in the SGAT, it is generally the intent to utilize the most recent version.  This is especially true for sources, such as technical publications, that are frequently subject to change.  Any intent to freeze a reference to a specifically dated source is typically indicated as such.  Second, it eliminates any confusion as to what version of a source is applicable when third parties opt into a previously-established agreement.   

34. This is not true of tariffs, however.  They are a fundamentally different type of document, as the CLECs have argued.  The rates applicable to the products and services offered in the SGAT are contained in Exhibit A, the terms and conditions of the product and service offerings are in the SGAT, and the other terms of the agreement are specified in the SGAT.  These provisions become the binding and enforceable contract.  There is no need to reference, particularly in a general section of the SGAT, external tariffs that might at some future date change.  

35. If the parties, after negotiation, agree that a particular rate for a service or product needs to be referenced to an external tariff or document for clarity and enforceability of the agreement, then the reference must be done in Exhibit A.  A general reference (such as that proposed by Qwest) is unacceptable.  Rather, each and every time such an external reference is made, it should be specifically noted.  Further, each external rate reference in Exhibit A must include an explanation or identification of the document to which reference is being made and of the date of the version of said referenced document or rate.  

36. Based upon Staff’s recommendation, WorldCom’s concerns regarding Qwest’s ability unilaterally to change the SGAT are moot.  Additionally, SGAT § 2.4 specifically states that, in case of conflict between the SGAT and outside sources, such as Qwest’s tariff, “the rates, terms and conditions of this SGAT shall prevail.”  This provision clearly prohibits the application of new provisions unless agreed to by the parties.

37. Therefore, Staff recommends that SGAT § 2.1 be modified by the removal of all occurrences of the word “Tariff”. 

B.  Impasse Issue No. G–24 (SGAT § 2.2):

Whether the provision of SGAT § 2.2 is the appropriate process for updating the SGAT when there is a change in law.

Positions of the Parties:

38. AT&T argues that the U. S. Constitution establishes a general rule that a change in law, without more, cannot alter a pre-existing contract, such as the SGAT or ICAs.
  AT&T asserts that § 2.2 works almost exclusively to Qwest’s advantage because Qwest can cease providing a service to CLECs far faster than it can begin offering a new service to the CLECs.  The proposed process puts CLECs in an untenable position and removes Qwest’s treatment of itself from any semblance of parity.

39. AT&T proposes that the parties perform under the existing provisions of the SGAT or ICA until such time as either the parties have either mutually agreed upon a change or any disputes associated with differing views of the change in law are resolved.  This proposal cuts equally both ways and is consistent with both state law and the U. S. Constitutional requirements related to contracts and ex post facto laws.  AT&T provided suggested SGAT language.

40. WorldCom also disagrees with some portions of Qwest’s language for § 2.2 and provided modified language to address its concerns.  WorldCom believes that, under the SGAT, an interim operating agreement is unnecessary.  Parties have agreed to the language regarding how the SGAT shall be amended in the event that existing rules are affected and have agreed that disputes will be resolved under the Commission rules for accelerated complaint procedures.  Qwest’s language is unnecessary and would actually interfere with the accelerated complaint process, particularly because there is no protracted delay for which an interim operating agreement might be helpful.  Under the agreed-upon language in § 2.2, there is no incentive to delay amending the SGAT.

41. Qwest asserts that it has made significant modifications to § 2.2 to attempt to satisfy CLEC concerns.  The currently proposed language outlines an equitable and transparent process to deal with those situations in which (a) parties disagree about whether a change in law requires modification of the SGAT or (b) parties are unable to agree on the actual modifications required to implement a change in law.  Qwest asserts that the “true up” component of the proposed process is critical so that no party would have an incentive to challenge and to drag out disputes.

Findings and Recommendation:

42. Staff’s position is: SGAT § 2.2 provides an appropriate process for updating the SGAT when there is a change in law.  The section provides the parties 60 days to negotiate whatever modifications are required by the change in law.  During this time the status quo remains in effect.  If negotiations fail, the section calls for the parties to engage the dispute resolution provisions of the SGAT.  Within 15 days of the initiation of the dispute resolution, an interim operating agreement will be implemented.  The final resolution will relate back to the effective date of the change in law; and the parties will “true up” the necessary rates, terms, and so forth.

43. AT&T’s proposal is practically identical to Qwest’s proposal, except for the “true up” provision.  Staff finds no reason why this “true-up” provision is inappropriate.  Without this provision a party on the losing end of a change in law would have every incentive to delay resolution of the dispute because the provision would not go into effect until resolution.  By relating the resolution back to the change in law’s effective day, the parties have nothing to gain by delaying the ultimate outcome.  This will result in a speedier and more efficient resolution process, an outcome that AT&T is sure to appreciate. 

44. However, Staff agrees with WorldCom that an interim operating agreement is unnecessary.  Given that the parties have the right to an accelerated dispute resolution process under § 5.18 and given that the ultimate resolution will relate back to the change in law’s effective date, there is no reason for an interim agreement.  Implementing an interim agreement will only serve to delay and to sidetrack the accelerated resolution process.   

45. Therefore, Staff recommends that § 2.2 be changed consistent with the above discussion. 

C.  Impasse Issue No. G–25 (SGAT § 2.3):

Whether the provisions of SGAT § 2.3 appropriately deal with conflicts between the SGAT and other Qwest documents and tariffs.

Positions of the Parties:

46. WorldCom acknowledges that Qwest has agreed to modify § 2.3 to state that the SGAT prevails in the case of any conflict in language.  However, WorldCom believes that the language in § 2.3.1 (which is similar to proposed language in § 5.18 regarding conflict resolution) should be deleted from the SGAT as repetitive.  WorldCom proposed language for §§ 2.3 and 2.3.1.

47. AT&T did not specifically brief this issue.

48. Qwest states that CLECs had questioned (a) whether a Commission order should prevail over the SGAT when the two are in conflict and (b) how the SGAT should describe a variance between itself and other relevant documents.  XO argued in the Washington preceding that, in the event of a dispute, the status quo should be maintained until the dispute is settled.  Qwest proposed modified language for SGAT §§ 2.3 and 2.3.1 in an attempt to satisfy those concerns.

49. Qwest further states that, if the Commission specifically determines that an order prevails over the SGAT, the order would prevail.  Otherwise, the SGAT prevails.  Additionally, as in § 2.2, the language of §§ 2.3 and 2.3.1 establish a balanced and reasonable procedure to govern the parties while a dispute is pending.  The process ensures that each party will quickly and efficiently work towards resolving the dispute and that neither party will be prejudiced while the dispute is pending.  Finally, to address AT&T’s concerns, Qwest modified § 2.3 with language broad enough to include all instances in which a document, though not in direct conflict with the SGAT, somehow alters or affects the SGAT.

Findings and Recommendation:

50. The parties seem to agree with a majority of Qwest’s proposed changes.  The only issue appears to be with the dispute resolution process employed when a party believes its rights or obligations under the SGAT have been impaired by changes to Qwest’s tariffs or other external documents.  The dispute resolution process proposed by Qwest is nearly identical to the process proposed for changes in law (see Impasse Issue No. G-24).  Of particular concern is the provision that provides for an interim operating agreement while the dispute is being resolved.  Consistent with our discussion and recommendation concerning Impasse Issue No.G-24, Staff’s recommends that an interim operating agreement is unnecessary while the dispute resolution process is underway.
  

51. Staff recommends that the SGAT § 2.3.1 language as stated in Qwest’s Brief at page 17 be used after an amendment removing the duplicative dispute language is made.

IV. SGAT SECTION 4.0 - DEFINITIONS

A.  Impasse Issue No. G–27 (SGAT § 4.0):

Whether the SGAT term “legitimately related” requires further clarification by way of including a definition of the term in the SGAT.  (SGAT § 4.0.)

Positions of the Parties:

52. AT&T provided a supplemental filing to update the definitions contained in SGAT § 4.0.  With one exception, the definitions are agreed to by AT&T and Qwest (and, in all likelihood, by the other parties as well).  The disputed definition pertains to “legitimately related” terms and conditions.  AT&T asserts that Qwest has created its own definition that is inconsistent with the law and that the second and third sentences of the definition should be deleted.
  

53. AT&T further asserts that, under the law, Qwest must not act in a manner that unreasonably delays CLECs from obtaining “any” individual interconnection, service, or element contained in “any” Qwest agreement approved by the state.  Thus, when Qwest desires that the CLEC adopt terms in addition to those sought by the CLEC, Qwest must prove to the Commission that such terms are “legitimately related.”
  Qwest has provided no evidence that it employs any consistent criterion to ensure that it, in fact, requires the “same” terms relating solely to the provision sought or that it has any mechanism for ensuring nondiscrimination.
 

54. WorldCom argues that the SGAT language takes license with what the FCC has written -- or, more properly, has not actually written -- about what is meant by “legitimately related.”  Qwest’s proposed definition in SGAT § 4.0 has the potential to narrow the FCC’s interpretation of the term.  WorldCom concurs with AT&T’s proposal to strike the second and third sentences of the definition.
  

55. Qwest asserts that, in response to AT&T’s concerns, it added language to SGAT § 1.8.2 that requires Qwest to explain its reasons for designating a provision “legitimately related.”
  Further, Qwest proposes a definition to be included in SGAT § 4.0 that articulates when a provision is “legitimately related.”  The proposed definition appropriately describes the scope of the term and encompasses the principles detailed in ¶ 1315 of the FCC’s First Report and Order pertaining to “legitimately related” provisions.  The proposed definition should fully satisfy AT&T’s concerns.

56. Finally, Qwest asserts that SGAT § 1.8.1 already affirmatively places the burden of proof on Qwest regarding “legitimately related” provisions.   

Findings and Recommendation:

57. Qwest’s proposed definition of “legitimately related” to be included in SGAT § 4.0 states in part:

Legitimately Related terms and conditions are those rates, terms and conditions that relate solely to the individual interconnection, service, or element being requested by the CLEC under Section 252(i) if the Act, and not those relating to other interconnection, services, or elements in the approved interconnection Agreement.


In Staff’s opinion, Qwest’s proposed definition of “legitimately related” is appropriate.  First, Staff notes that this definition comports largely with the FCC’s mandate found in its First Report and Order.
  Second, the definition provides the proper foundation to ensure nondiscrimination, given the need for flexibility in what often requires a case-by-case decision.  Finally, Qwest has already agreed to place the burden of establishing that a provision is “legitimately related” upon itself, providing additional assurance of nondiscrimination.
  In sum, the AT&T and WorldCom request that Qwest create a “mechanism that more objectively determines ‘legitimately related’”
 is adequately addressed.

58. Therefore, Staff recommends that the SGAT § 4.0 definition of “legitimately related” be found satisfactory.

59. AT&T alleges that Qwest has failed to establish uniform criteria for determining what was “legitimately related” and to negotiate in good faith with AT&T (and, presumably, with other CLECs as well).  Resolution of the issue of the definition of the term in SGAT § 4.0 (this Impasse Issue) and the related obligations of the opt-in burdens placed upon Qwest by § 1.8 of the SGAT (see Impasse Issue No. G-52) do not address this AT&T-raised issue of Qwest’s past conduct as demonstrated and supported by AT&T’s compelling and largely unrebutted evidence. 

60. As proposed by Qwest, the SGAT complies with the Commission’s Rule (see Rule 4 CCR 723-44-7) regarding a CLEC’s opting into SGAT provisions.  According to the Commission’s Rule and SGAT § 1.8.3, when a CLEC disputes a Qwest position, the burden is upon the CLEC to choose how it wants to resolve the dispute.  It may resolve the dispute through arbitration or through this Commission’s complaint process.  The CLEC may elect to pursue a complaint filed with this Commission using standard practice or filed pursuant to the available accelerated and expedited complaint processes found in the Commission’s Rules of Practice and Procedure (4 CCR 723-1).  The methods and processes are in place, it is now AT&T’s (and any other CLEC’s) choice as to how it wishes to resolve its disputes.

61. In addition, to the extent AT&T believes it appropriate, AT&T can bring to the Commission’s attention its Colorado commercial experience during the technical conference scheduled in this docket.

62. Based on the foregoing discussion, Staff recommends no change be made in SGAT § 4.0.

V. sgat section 5.0 – Terms and conditions

A.  Impasse Issue No. G-35 (SGAT §5.8):

Whether the limitation of liability provisions of SGAT § 5.8 et seq. are reasonable and proper.

Positions of the Parties:

63. WorldCom suggests that the “willful misconduct” provision of SGAT § 5.8.4 is too restrictive and improperly absolves Qwest of liability for egregious, grossly negligent acts and for repeated breaches of the material obligations of the agreement.  WorldCom asserts that “willful misconduct” be replaced with “gross negligence, willful misconduct, and repeated breaches of material obligations of the Agreement.”  WorldCom also concurs with AT&T’s arguments regarding required changes to § 5.8.

64. AT&T argues that the SGAT expresses Qwest’s view that generally it should not be liable for anything other than the cost of the service the CLEC paid or would have paid to Qwest in the year in which the nonperformance arose.  A CLEC that “adopts” a performance assurance plan could be even worse off and could suffer harm and not be compensated at all.  In any event, the CLEC loses.  Qwest’s promise to perform under the contract becomes illusory at best because there is no real threat of liability should Qwest fail to perform while, at the same time, the CLEC essentially loses the benefit of the bargain and potentially suffers even greater damage.

65. AT&T argues further that the provisions of § 5.8 by and large protect Qwest, not CLECs, even though the provisions are nominally reciprocal.  If CLECs don’t pay, Qwest obtains its money and remedy under SGAT sections unencumbered by the limitations of § 5.8.  On the other hand, it is doubtful that a CLEC would enter the market under conditions in which Qwest, its primary supplier and monopoly bottleneck to customers, could fail to perform under the terms of an ICA or SGAT and be essentially isolated from any accountability for the harm actually caused to the CLEC.  AT&T further asserts that such an agreement, as a matter of law, would not meet the fundamental principles of contract formation.  AT&T proposed modified SGAT language to address its concerns.

66. Finally, AT&T does not accept Qwest’s announced position that an adopted performance assurance plan is an exclusive remedy for a CLEC.  The FCC has found that the existence of, and compliance with, a performance assurance plan is probative evidence of an RBOC’s meeting its § 271 obligations.  The FCC has further found that such plans are not the sole method for ensuring the BOC’s performance; rather, a performance assurance plan is one of an array of damage recovery mechanisms.

67. Qwest states that AT&T views § 5.8 as an opportunity to provide “meaningful incentives” to Qwest to be “accountable” and to avoid “backsliding.”  AT&T confuses the roles of § 5.8 and the performance assurance plan.  Qwest asserts that the purposes of § 5.8 are straightforward and aimed at limiting the parties’ potential liability to each other and to third parties in a way that is consistent with established industry practice and comports with existing state law.  This section appropriately accommodates payments under a performance assurance plan and any remedial scheme adopted by state commissions.

68. Qwest asserts that the liability limitations derive from its position as a heavily regulated entity.  As such, it is not free to engage in pricing practices that would exist in a truly competitive market and that would allow it to take into account in its prices the expansive liability obligations the CLECs seek.  The prices offered by Qwest are set by the Commission and are cost based.

69. Qwest argues that the courts and commissions have long recognized liability limitations for regulated industries because they are in the public interest and because the highly regulated nature of the industry warrants limitation of liability in view of the curtailment of a company’s right and privileges.  Also, liability limitations derive directly from the lack of a competitive market environment.

70. Qwest asserts that, to address CLEC concerns, it changed § 5.8.2 to specify that this section shall not limit amounts due and owing to CLECs who enter into a performance assurance plan.  CLECs have acknowledged that they should not be able to collect damages and performance assurance plan penalties that are based on the same conduct.

71. Qwest contends that it included the term “willful misconduct” in § 5.8.4 because that is the standard exclusion contained in telecommunications tariffs.  CLECs have not provided any independent commercially-reasonable basis for the proposed inclusion of “gross negligence.”

72. Qwest asserts that AT&T’s proposed inclusion in § 5.8.4 of “bodily injury, death, or damage to tangible real or tangible personal property” caused by negligence amounts to a contractual provision that these types of losses constitute “direct damages” under the SGAT and are not limited by § 5.8.1.  According to Qwest, this is not proper.  Such issues are a matter of state law and should be addressed in accordance with the law of the state in which the loss occurs.

73. Further, AT&T’s proposed revisions to § 5.8.6 are misplaced and should be rejected.  This section is intended to specify Qwest’s duty to investigate fraud without altering the general limitations of liability set forth in § 5.8.  Section 5.8.4 already provides an exception to the limitation of liability for willful misconduct.

74. Finally, CLECs have raised the question of whether § 5.8.6 is appropriate given the provisions of § 11.34 regarding fraud prevention or revenue protection features.  Qwest asserts that § 5.8.6 is appropriate and is consistent with § 11.34.  Qwest’s agreement to make available fraud prevention or revenue protection features should in no way be construed as making Qwest an insurer of CLEC’s proper use, implementation, or benefit from those features.

Findings and Recommendation:

75. Qwest has proposed in SGAT § 5.8.1 to limit the liability for losses caused by acts or omissions of either party in its performance under the SGAT to the "cost of service."  Staff finds this proposal acceptable for a number of reasons.  First, allowing for recovery above and beyond the "cost of service" would result in a windfall for the other party.  Second, the Colorado Performance Assurance Plan (CPAP) contains specific payments to be made if Qwest's actions become habitual or anti-competitive.  Finally, Staff is satisfied Qwest's proposal is consistent with general commercial practice and, more particularly, with the provisions of telecommunications tariffs.

76. However, Staff notes that § 5.8.1 should not be interpreted as limiting remedies available under the CPAP.  Quite different from the limited liability provisions, the CPAP is designed to identify and to penalize any anti-competitive behavior that may take place after Qwest has received approval to enter the long distance market.  More specifically, in Colorado Tier 1X payments are designed to compensate CLECs directly for approximate damages suffered as a result of Qwest’s discriminatory behavior.  Qwest has included a clause in § 5.8.2 that carves out of the limitation the payments made pursuant to the CPAP  Staff is concerned, however, because this same language does not apply to § 5.8.1, where it expressly states:  "Each Party's liability to the other Party for any losses shall be limited to the total amounts charged to the CLEC under this agreement."  Therefore, Staff finds that Qwest must make it clear that nothing in §§ 5.8.2 and 5.8.1 limits remedies available under the Colorado PAP.

77. With respect to § 5.8.4, it is Staff's position that liability should not be limited when there is damage to the tangible property of one party to the SGAT and that damage results from acts or omissions by the other party.  Simply put, when one party damages the tangible property of another as the result of a negligent act or omission, the negligent party should be held responsible.  Given the access that each party will have to the other’s equipment, this result appears reasonable.  However, Staff finds that § 5.8.4 is not an appropriate section to address bodily injury and death, as these subjects are more appropriate for § 5.9, dealing with indemnification and third parties.

78. Staff recommends that Qwest's proposed SGAT § 5.8 be approved, subject to the following changes:

A. Add SGAT § 5.8.3 that reads: "If the parties enter into a Performance Assurance Plan under this Agreement, nothing in this Section 5.8 shall limit amounts due and owing under such Plan."  The similar sentence found in § 5.8.2 may be deleted as redundant.
B. Revise SGAT § 5.8.4 by appending the phrase: "or damage to tangible real or personal property proximately caused solely by such Party’s negligent act or omission or that of their respective agents, subcontractors or employees."

C. Further modify SGAT § 5.8.4 by inserting “or intentional” after the word “willful.”

73.
To assign the responsibility for fraud equitably between the CLEC and Qwest, Staff recommends that SGAT § 5.8.6.be modified to add a second limitation on when Qwest will investigate and make adjustments to the CLEC account due to fraud.  Qwest should be obligated to conduct an investigation and to make adjustments when the fraud was not contributed to by an act or omission of the CLEC.  Staff recommends that Qwest modify § 5.8.6 accordingly.

79. In response to Staff’s draft Volume VIA report, Qwest proposed language that addressed items A. through C. above. 
  Staff finds Qwest’s proposed language acceptable.

80. Qwest also commented that, on the issue of liability for service-related fraud (recommendation regarding § 5.8.6, above), the parties agreed during the course of post-workshop discussions to delete § 5.8.6 in light of consensus changes to § 11.34 (Revenue Protection).  This agreement resolves the issue regarding service-related fraud.  According to Qwest, Staff's proposed changes to § 5.8.6 are mooted by the parties' consensus language.  Qwest proposes to delete § 5.8.6 from the SGAT and to add consensus language for § 11.34 to the SGAT.  These changes are shown in Qwest’s SGAT “Lite” filed with the Commission on September 26, 2001.  The full text of the parties’ consensus language for § 11.34 is set forth in Impasse Issue No. G-50D below.

B.  Impasse Issue No. G-10 (SGAT § 5.9):
Whether the indemnification provisions of SGAT § 5.9 et seq. are reasonable and proper.

Positions of the Parties:

81. WorldCom urges that the Commission adopt the language proposed by WorldCom for SGAT § 5.9.  WorldCom asserts that this language is standard contract indemnification language that is reciprocal, fair, and clear.  Qwest’s language for § 5.9.1.4 is nonstandard, confusing, and unnecessary.  Similarly, WorldCom’s proposed language regarding notice and authority to defend and settle is standard language and is clearer than Qwest’s language, which seems to contradict itself.  WorldCom concurs with AT&T’s position regarding indemnification and joins in its comments on these issues.

82. AT&T argues that the indemnity provisions of the SGAT must work hand-in-hand with the limitations of liability and performance assurance plans to provide the proper incentives for RBOC behavior.  The FCC relies on several enforcement and incentive avenues, not the least of which are “private causes of action.”  Qwest is attempting to limit its liability and to refuse adequately to indemnify CLECs.  In a competitive market, the seller and buyer would approach this issue on level ground.  Here, however, the SGAT favors Qwest and allows it to indemnify CLECs narrowly.  Qwest’s position that its indemnity provisions should mirror those for its mass-marketed services to end users is not appropriate here.  The indemnity provisions between carriers should more closely mirror those found in competitive markets.  AT&T offered modified SGAT language for § 5.9.

83. Qwest asserts that SGAT § 5.9.1.1 equitably allocates exposure between the parties.  This section, as limited by § 5.9.1.2, only applies to claims brought by persons or entities that are not end users of either party.  As to such strangers to both parties, the contractual indemnification rights would apply only if there is some nexus to the agreement between Qwest and the CLEC.  To do otherwise makes no sense.  Qwest’s proposal comports with established industry practice.

84. Qwest argues that the provisions of § 5.9.1.2, as to claims brought by end users of either party, ensure that the party in the best position reasonably to limit the potential liability does so.  Otherwise, for example, CLECs could foist upon Qwest unlimited liability relating to service outages.  While each party remains free to engage in questionable marketing tactics, it will do so at its own peril.  Qwest has proposed a rational, market-based approach which gives the parties incentives to maintain longstanding contract and tariff-based limits that restrict customer damages to direct damages and the cost of the services affected.

85. Qwest asserts that its indemnity proposals provide a market-based approach under which the parties are free to “price” their liability and indemnity rights and obligations as they choose.  However, CLECs are not free to pass along to Qwest the resulting “costs” associated with their marketing plans.

Findings and Recommendation:

86. Qwest's current version of SGAT §5.9 appears to be substantially the same as AT&T's proposal.  The most notable exception to this is § 5.9.1.2, which is not addressed by AT&T.  It is Staff's position that, to the extent that the proposed sections are similar, Qwest's version should be adopted.

87. With respect to § 5.9.1.2, Staff sees this section as an unreasonable broadening of the scope of the indemnity provision.  This section purports to extend indemnity to situations in which a party's end-user customer is serviced by another party.
  Except for situations involving willful misconduct, the provision extends indemnity to the servicing party for all claims by the end-user.  In Staff's view, this provision, in some instances, will force an innocent party to indemnify a wrongdoer.  This unenviable result may occur because the indemnifying party must indemnify against all claims "regardless of whether the underlying service was provided … by the indemnified Party."
  This means that a service provider can negligently injure another party's end-user and demand indemnity from that other party.  This result hardly seems fair or reasonable.  Staff is of the opinion that a party should remain responsible for its own negligent actions and omissions.  Additionally, Staff's concern is amplified by the fact that a majority of the time the innocent, indemnifying party will be a CLEC.
  This raises the possibility of anti-competitive conduct by Qwest.

88. Therefore, Staff recommends that Qwest include the phrase "or by negligence or intentional conduct or omissions of the employees, contractors, agents, or other representatives of the Indemnifying Party" at the end of SGAT § 5.9.1.2.

C.  Impasse Issue No. G-38 (SGAT § 5.12):

Whether AT&T’s proposed restrictions on the sale of Qwest’s exchanges should be adopted.  SGAT § 5.12.

Positions of the Parties:

89. WorldCom concurs with AT&T’s position on this issue, which requires mandatory assignment of ICAs or the SGAT for the entire term of the agreement to the purchasers of Qwest’s exchanges.  Otherwise, CLECs are discouraged from providing services in exchanges Qwest is likely to sell; and competitive development in high cost rural exchanges would be further hindered.  Qwest should not be allowed to abridge or to diminish a CLEC’s right to serve an exchange that is sold, and the buyer must honor the provisions of existing ICAs.

90. AT&T proposed language for SGAT § 5.12.2 to require Qwest to consider its contract obligations to CLECs when it sells its exchanges.  The language is not intended to prevent Qwest from selling.  Rather, AT&T states that the intent is to create some consistency and transition with respect to the buyer, Qwest, and the CLEC.  AT&T’s proposal does not “lock in” rates that the buyer could not change at some point.  Qwest’s contention that the Commission’s approval process for an incumbent’s sale of exchanges is sufficient reveals that it is more interested in selling its rural exchanges than in ensuring that its wholesale customers and competitors or their customers are taken care of.  AT&T asserts that its proposal should be adopted under contract law, federal law, and public policy considerations.

91. Qwest argues that AT&T’s proposal would cede to CLECs unprecedented control over Qwest’s business decisions regarding the sale of its local exchanges.  AT&T’s proposal that Qwest will not oppose a CLEC’s intervention in any regulatory proceeding relating to a transfer amounts to a “gag order” that attempts contractually to foreclose state commissions from applying their own rules and judgment to the question of whether a party has a substantial enough stake in the proposed transfer to warrant intervention.

92. Qwest argues that AT&T’s proposal to require Qwest to obtain a written agreement from the purchaser that it will be bound by the ICA or SGAT until a CLEC can enter into a new agreement with the purchaser should also be rejected.  Such a requirement would serve to devalue Qwest’s assets.  It is not reasonable to require a purchaser, who might normally be much smaller than Qwest, to take on the responsibilities and obligations of Qwest regarding ICAs and performance assurance plans.

Findings and Recommendation:

93. AT&T’s proposed SGAT language is unreasonable to the extent that it may unnecessarily strip from Qwest control over the disposition of its assets.  At the same time, CLECs must be afforded an opportunity to protect their interests and obligations under ICAs and the SGAT.

94. Staff finds that the Multistate Facilitator’s proposed SGAT language fairly addresses the concerns of both parties.  Staff believes this language, with some minor modifications, is appropriate for Colorado.  Staff recommends that Qwest modify the SGAT to state:

5.12.2
In the event that Qwest transfers to any person exchanges including end users that a CLEC serves in whole or in part through facilities or services provided by Qwest under this SGAT, the transferee shall be deemed a successor to Qwest’s responsibilities hereunder for a period of 90 days from notice to CLEC of completion of such transfer or until such later time as the Commission may direct pursuant to the Commission’s then applicable statutory authority to impose such responsibilities either as a condition of the transfer or under such other state authority as may give it such power.  In the event of such a proposed transfer, Qwest shall use its best efforts to facilitate discussions between CLEC and the transferee with respect to the transferee’s assumption of Qwest’s obligations pursuant to the terms of this Agreement.

95. This language provides sufficient notice to CLECs and allows them the opportunity to negotiate with transferees for a limited period of time.  Concomitantly, because the language does not require any specific result (such as maintenance of the ICA or of the SGAT beyond the “safe harbor” period of 60 days) from the negotiation, this language should not deter potential buyers from seeking Qwest exchanges.  Finally, Staff notes that the Commission retains authority to decide whether additional limitations or conditions must be placed on the transfer.  

96. In its comments on Staff’s draft Volume VIA report, Qwest asserts that the term “upon completion of such transfer” is vague and subject to confusion.  Staff is somewhat taken aback by Qwest’s comment since this Commission routinely includes such language in its orders approving the sale or transfer of assets.  This Commission often requires utilities (like Qwest, then U S WEST, when it sold 45 of its exchanges) to file with the Commission the closing account entries “upon completion of the sale or transfer.”  U S WEST did not seem confused then nor was the Commission’s decision subject to multiple interpretations.  Qwest provided notice to CLECs of a pending sale of certain Colorado exchanges to Citizens Utilities more than a year ago that never has transpired.  The 90-day period in Qwest’s language would have long ago expired.  The 90-day period should not commence until the sale has completed (transfer of title), and thus Staff sees no reason to adjust its previous recommendation.

D.  Impasse Issue No. G-8 (SGAT § 5.16.9):

Whether CLEC aggregate forecasts should be treated as confidential by Qwest.  SGAT § 5.16.9.

Positions of the Parties:

97. WorldCom concurs with AT&T’s concerns on this issue and joins in AT&T’s brief and position that aggregated CLEC forecasts data must be protected from unnecessary disclosure.  In WorldCom’s view, § 5.16.9 as written already precludes such disclosure.  In lieu of SGAT changes, WorldCom asks the Commission to confirm the interpretation that Qwest is currently precluded from disclosing aggregated CLEC forecasting data.

98. As an initial matter relating to SGAT § 5.16 generally, AT&T alleges that Qwest is able to engage, and does engage, in “win-back” marketing efforts of future AT&T customers before the customer has even switched carriers.  AT&T cited as an example the experience of an AT&T Broadband customer in Minnesota and asserts that this experience has probative value here because Qwest’s LNP and OSS processes are provided region-wide.  AT&T requests that the Commission require Qwest to explain how, in the Minnesota incident, information from AT&T’s pending LSR orders ended up in the hands of Qwest sales personnel and to demonstrate that it has corrected every mechanism through which Qwest’s retail marketing people gain access to CLEC service order information.

99. AT&T argues that Qwest’s position on the disclosure of aggregated CLEC forecast information is contrary to the Uniform Trade Secrets Act and current decisions on the subject.  Trade secrets, including forecasts, may not be disclosed in any form other than that authorized by the owner.  SGAT §§ 5.10.1 and 5.16.1 confirm that forecasts are the property of the CLEC, not Qwest.  AT&T further argues that § 222(b) of the Act also confirms the confidentiality of forecasts.  Under the law and Qwest’s own SGAT, trade secrets do not lose their secrecy or become the property of another simply because the recipient combines them with others or wants to create a larger list of combined information.

100. While Qwest may cite § 222(c) of the Act in support of is position, AT&T argues that this is an unreasonable stretch to equate end-user customer proprietary information with the carrier-to-carrier information at issue here.  AT&T further asserts that the SGAT allows forecasts to be provided to the Qwest personnel who need to see them, but that these individuals may not destroy the required secrecy of the data by creating combinations of forecasts and disclosing them at will.  Simply put, if Qwest intends to disclose CLEC forecasts in aggregate or any other form, it is in direct violation of state and federal law and its own SGAT.

101. Qwest contends that AT&T’s affidavit purporting to recount an AT&T employee’s experience in Minnesota switching from Qwest to AT&T should be given no weight in this proceeding.  The affidavit is not relevant to any issue in dispute here.  The affidavit does not allege that Qwest retail personnel learned of his desire to switch carriers through improper means.  AT&T does not allege that Qwest has improperly engaged in customer retention or win back activity in Colorado.

102. Qwest argues that forecast data are confidential, proprietary, or competitively sensitive to an individual CLEC only to the extent that the data can be linked to the CLEC.  There is no need to treat forecasts in aggregate form as similarly sensitive.  Qwest asserts that the CLEC claim that aggregated forecasting data somehow retain some degree of individualized confidentiality is without merit.  Further, by SGAT § 5.16.9.1.1, Qwest has committed (in the case of small exchanges where only a few CLECs operate) not to disclose the forecast data in any form if disclosure of aggregate data would compromise individual CLEC-specific data.  Finally, Qwest has committed to prohibit access to CLEC forecasting data in any form by its retail, marketing, sales, and strategic planning personnel.

103. Qwest further argues that the only remaining dispute in this section concerns the employees who should be allowed access to the forecasting data.  Qwest asserts that SGAT § 5.16.9.1 appropriately limits access, on a need-to-know basis, to the classes of Qwest’s employees who must have access to forecasting data in order to provision CLEC orders and adequately to plan for future growth of the network.  The information provided to these personnel must be maintained in secure locations where access is limited to appropriate personnel.

Findings and Recommendation:

104. There are two separate issues identified within this Impasse Issue: 1) the misuse of competitive information and 2) the use of (or disclosure of) aggregated forecast information.

105. As to the first issue, the record developed in Workshop 6 by the CLECs and by Qwest, for both their parts, is inadequate to make definitive recommendations.  AT&T’s presentation of one incident does not support the broad conclusion that Qwest’s performance fails to meet § 271 requirements.  Likewise, Qwest has not developed a record to demonstrate that it has taken reasonable steps internally: a) to minimize the possibility of, b) to discourage, c) to detect, or d) to punish inappropriate conduct.  

106. Staff recommends, as did the Multistate Facilitator, that Qwest should submit a report to the Commission within 30 days detailing its programmatic efforts addressing all four of these key steps in assuring that reasonable steps are taken to control the use of sensitive information.  This report should provide the information necessary to allow the Commission to make a finding that Qwest has in place a reasonable and comprehensive program for assuring that the possibility for inappropriate use of information received through its GUI and EDI interfaces with CLECs is appropriately minimized.

107. SGAT § 5.16.9.1.1 allows Qwest to file or to use aggregated CLEC data for any regulatory filing or for any other purpose generally related to fulfilling its SGAT obligations.  This section is too-open ended.  The information involved clearly is highly sensitive.  It is not sufficient, as Qwest has, merely to take precautions when it believes that aggregation will not be sufficient to protect the confidentiality of an individual CLEC’s data.  

108. The protection of the information is too important to trust only to such a provision.  However, this Commission may have legitimate need for access to such information; to meet its need, the Commission should not have to solicit the information from a vast number of individual CLECs.  Therefore, Qwest should be permitted to provide the data to the Commission; if data are considered confidential, Qwest should provide the data pursuant to the provisions of the Rules Relating to the Claim of Confidentiality of Information submitted to the Colorado Public Utilities Commission, 4 CCR 723-16.  It is incumbent upon Qwest to abide by the protective processes contained in Rule 16.  Qwest must give notice to the CLECs involved regarding any Commission determinations regarding the confidentiality of any information sufficient to permit the completion of any procedures required to continue to protect its confidentiality.  The following replacement language for SGAT § 5.16.9.1.1 will accomplish this purpose:

5.16.9.1.1    Qwest may provide the forecast information that CLECs have made available to Qwest under this SGAT to the Commission, provided that Qwest shall first initiate any procedures necessary to protect the confidentiality and to prevent the public release of the information pursuant to applicable Commission procedures and Rules and further provided that Qwest provides such notice to any CLEC involved, in order to allow it to prosecute such procedures to their completion.

109. Note that this provision, unlike Qwest’s language, does not allow Qwest to use aggregated CLEC forecast information for any other purpose whether or not related to fulfilling its responsibilities under the SGAT.  Section 5.16.9.1 makes individual CLEC forecast information available to the specified persons who need to know it to fulfill Qwest’s SGAT responsibilities.  There is no basis for concluding that anyone else within Qwest has a need for aggregate information.

VI. sgat section 11.0 – NETWORK SECURITY

A.  Impasse Issue No. G-50D (SGAT § 11.34):

Whether Qwest’s SGAT has adequate revenue protection language.  SGAT § 11.34.

Positions of the Parties:

110. WorldCom states that, after the workshops, Qwest, Sprint, AT&T, and WorldCom agreed that the following language, should be added to the SGAT (referencing “CLEC” rather than “Sprint”):


X.
Revenue Protection - Qwest shall make available to Sprint all present and future fraud prevention or revenue protection features.  These features include, but are not limited to, screening codes and call blocking.  Qwest shall additionally provide partitioned access to fraud prevention, detection and control functionality within pertinent Operations Support Systems and signaling which include but are not limited to LIDB Fraud monitoring systems.  

X.1
Uncollectable or unbillable revenues resulting from, but not confined to, provisioning, maintenance, or signal network routing errors shall be the responsibility of the party causing such error or malicious acts, if such malicious acts could have reasonably been avoided.  

X.2
Uncollectable or unbillable revenues resulting from the accidental or malicious alteration of software underlying Network Elements or their subtending operational support systems by unauthorized third parties that could have reasonably been avoided shall be the responsibility of the party having administrative control of access to said Network Element or operational support system software.

X.3
Qwest shall be responsible for any direct uncollectable or unbillable revenues resulting from the unauthorized physical attachment to loop facilities from the Main Distribution Frame up to and including the Network Interface Device, including clip-on fraud, if Qwest could have reasonably prevented such fraud.

X.4
To the extent that incremental costs are directly attributable to a Sprint requested revenue protection capability, those costs will be borne by Sprint.  

X.5
To the extent that either Party is liable to any toll provider for fraud and to the extent that either Party could have reasonably prevented such fraud, the causing Party must indemnify the other for any fraud due to compromise of its network (e.g., clip-on, missing information digits, missing toll restriction, etc.). 

111. Thus, WorldCom believes the issue to be resolved because the parties have agreed to the language proposed.  If this language is approved, WorldCom would withdraw its request that the language found in Exhibit MWS-1 of the Direct Testimony of Michael W. Schneider
 be included in Section 11.34. 

112. Qwest did not brief this issue.  The Colorado SGAT Lite, GT&C Impasse Brief (9/17/01) attached to Qwest’s Brief, did not reflect the subsection language that WorldCom asserts has been agreed upon.

113. The Fifth Revision of the SGAT filed by Qwest on the 29th of October 2001 does not contain language at all reflective of WorldCom’s proposed subsection language.

Findings and Recommendation:

114. Since Qwest has agreed to the additional subsections to SGAT § 11.34, Qwest shall incorporate the above language  (referencing “CLEC” rather than “Sprint”) in its compliance filing SGAT.

115. In its Comments on Staff’s Draft Volume VIA Report, Qwest agrees that the parties had reached consensus on § 11.34; but Qwest states that the parties had revised the language Staff quoted in minor ways.  Qwest states that the following language now represents the consensus reached:

X.
Revenue Protection.  Qwest shall make available to CLEC all present and future fraud prevention or revenue protection features. These features include, but are not limited to, screening codes, information digits ‘29’ and ‘70’ which indicate prison and COCOT pay phone originating line types respectively;  call blocking of domestic, international, 800, 888, 900, NPA-976, 700 and 500 numbers.  Qwest shall additionally provide partitioned access to fraud prevention, detection and control functionality within pertinent Operations Support Systems which include but are not limited to LIDB Fraud monitoring systems.  

X.1
Uncollectable or unbillable revenues resulting from, but not confined to, provisioning, maintenance, or signal network routing errors shall be the responsibility of the party causing such error or malicious acts, if such malicious acts could have reasonably been avoided.  

X.2
Uncollectable or unbillable revenues resulting from the accidental or malicious alteration of software underlying Network Elements or their subtending operational support systems by unauthorized third parties that could have reasonably been avoided shall be the responsibility of the party having administrative control of access to said Network Element or operational support system software.

X.3
Qwest shall be responsible for any direct uncollectable or unbillable revenues resulting from the unauthorized physical attachment to loop facilities from the Main Distribution Frame up to and including the Network Interface Device, including clip-on fraud, if Qwest could have reasonably prevented such fraud.

X.4
To the extent that incremental costs are directly attributable to a CLEC requested revenue protection capability requested by CLEC, those costs will be borne by CLEC.  

X.5
To the extent that either Party is liable to any toll provider for fraud and to the extent that either Party could have reasonably prevented such fraud, the Party who could have reasonably prevented such fraud must indemnify the other for any fraud due to compromise of its network (e.g., clip-on, missing information digits, missing toll restriction, etc.). 

116. Staff recommends that the above revised § 11.34 be incorporated into Qwest’s SGAT.

VII. sgat section 12.0 – access to operational support systems (oss)

A.  Impasse Issue No. OSS-23 (SGAT § 12.2.11):
Whether the provisions of SGAT § 12.2.11 regarding Qwest’s cost recovery from OSS start up charges are appropriate and proper.

Positions of the Parties:

117. WorldCom argues that it is not clear from the current language of SGAT § 12.2.11 whether Qwest could impose OSS rates by filing a complete SGAT, including an Exhibit A price list containing OSS rates that have never been fully litigated.  WorldCom requests that the Commission clarify that Qwest may not impose OSS-related charges and rates without giving CLECs the opportunity to litigate fully any initial or first-time OSS rates.

118. AT&T did not brief this issue.

119. Qwest argues that SGAT § 12.2.11 allows OSS start up charges to be imposed when the Commission approves such rates or when such rates go into effect by operation of law.  Qwest asserts that this accords with well established, predictable, and workable Colorado law.  In either way proposed in the SGAT language, the rates would be lawful, and the Commission would retain full authority to investigate and approve rates.  It is not appropriate to require specific Commission approval of rates, or the completion of cost docket proceedings, before allowing OSS start up charges to be assessed.

Findings and Recommendation:

120. SGAT § 12.2.11 must be read in conjunction with SGAT § 2.3, which states:

Unless otherwise specifically determined by the Commission, in cases of conflict between the SGAT and Qwest’s Tariffs, PCAT, methods and procedures, ... then the rates, terms and conditions of this SGAT shall prevail.


The above language would preclude changing the SGAT by allowing a tariff or an SGAT to go into effect by operation of law because there would be no required “specific determination” by the Commission.

121. When a CLEC enters into an Interconnection Agreement  with Qwest by the adoption of the then-current SGAT, the rates, terms, and conditions of that contract are frozen.  Changes in subsequently effective SGATs or Qwest Tariffs have no effect upon that ICA unless specifically agreed upon the Parties.  The language of SGAT § 12.2.11 appears to be the explicit agreement by the Parties that, for recurring and non-recurring OSS startup charges, Qwest will bill to the CLEC and the CLEC agrees to pay whatever recurring and non-recurring OSS startup rates Qwest may file that the Commission may approve or allow to go into effect by operation of law.  

122. This Commission has long-standing and equitable procedures to insure fair treatment to all entities when a rate-setting matter comes before the Commission for review.  The procedures established by law give the Commission some freedom to determine when and how it will consider rate matters.  The Commission has already decided to review, using a fully litigated model, Qwest’s initially-proposed recurring and non-recurring OSS startup charges (see Docket No. 99A-577T, proposed items for Phase 2).  Further, it would seem likely that, at some time, a change in tariff rate might occur without controversy.  Binding the Commission and the parties to a litigious process in every instance is inappropriate.

123. Therefore, Staff recommends that Qwest make no change in proposed SGAT § 12.2.11.

B.  Impasse Issue No. CM-1 through CM-18:
Whether the SGAT provisions in § 12.2.6 regarding Change Management Process (CMP), formerly the Co-Provider Industry Change Management Process (CICMP), are sufficient and proper.

Positions of the Parties:

124. AT&T supports the revision of Qwest’s change management process (which AT&T believes is a failed process).  AT&T further asserts that Qwest cannot be found to be in compliance with the requirements of § 271 until such time as the Commission determines that a compliant change management process has been implemented.

125. WorldCom agreed to Qwest’s proposal to “redesign” the change management process.  However, the results of that activity must be part of this § 271 proceeding.  Qwest cannot be found to be in compliance with § 271 until the CLEC issues have been satisfactorily resolved.

126. Qwest did not brief this issue.  However, on October 10, 2001, Qwest filed a report entitled “Status of Change Management Process Redesign” (First Status Report).  In its report Qwest provided the status of the meetings it has held with CLEC representatives and Staff regarding the redesign of Qwest’s Change Management Process.

127. The report summarized the activities to-date and stated that, as a general matter, the parties have agreed first to address system issues and then to address product and process issues.  According to Qwest, the parties have agreed to interim solutions pending final agreement and approval upon many issues, including the scope of the CMP and escalation and dispute resolution processes for the CMP.

128. According to Qwest, the parties have agreed upon the redesign process itself, including a process for resolution of disputes that cannot be resolved in redesign meetings.  The process involves identifying impasse issues in these monthly reports.  The process is:

The CLEC participants and Qwest CMP representatives will make every attempt to resolve the issue through collaborative discussions and using the Impasse Resolution Process.  However, if the result of the Impasse Resolution Process remains in an impasse, there are two options to resolve this specific issue.  And they are:

· Qwest will file monthly status reports regarding this process in its § 271.  Qwest will identify any current impasse issues in those reports, or CLECs may identify impasse issues in their comments on the reports, to be treated as impasse issues in the § 271 process.  If Qwest fails to file a monthly status report, a CLEC may submit the impasse issue to the Commission to be treated as impasse issues in the § 271 process.

· Following the date upon which the Commission no longer accepts the impasse issues in a § 271 proceeding, Qwest or any CLEC may submit the issue following the Commission’s established procedures with the appropriate regulatory agency requesting resolution of the dispute.  This provision is not intended to change the scope of any regulatory agency's authority with regard to Qwest or the CLECs.

129. Further, the First Status Report described the current progress of the parties in addressing the 18 identified Issues from Workshop No. 6. 

130. Qwest requested that interested parties be given two weeks to file comments on its First Status Report.

Findings and Recommendation:

131. Currently, the entire CMP is contained in SGAT § 12.2.6.  Based upon the First Status Report, it appears that the volume of material that the Parties now contemplate including in the CMP is too voluminous for such a designation.  Staff recommends that the CMP be placed in a stand-alone separate Exhibit to the SGAT.  

132. The Commission currently has two open Dockets in which it is engaged in related but separate § 271-related activities:  Docket No. 97I-198T has been open four years for the purpose of undertaking this Commission’s obligations in fulfilling its consultative role to the Federal Communications Commission regarding an application that Qwest might file under Section 271 of the Act; and Docket No. 99A-577T has been established by the Commission for the purpose of reviewing, and ultimately approving, Qwest’s Statement of Generally Available Terms and Conditions and prices as part of the same anticipated Section 271 application.

133. This Staff Workshop 6 Impasse Issue Report is the last Workshop report in which impasse issues will be addressed.  In addition, Staff understands that, absent some unanticipated event, the SGAT-related workshops are concluded.  While significant progress on the CMP has occurred, it is clear that a great deal of work remains to be done before there is a final version of the CMP.  In all likelihood, impasse issues will arise that cannot be resolved through the Impasse Resolution Process.  Staff does not find acceptable the proposal that virtually all such impasse issues regarding the CMP must be submitted “following the Commission’s established procedures.”  Nor does Staff consider either of the above-mentioned dockets to be framed to deal adequately with impasse issues that might arise from the remaining work on the CMP.

134. Therefore, Staff recommends that Qwest be directed to file with this Commission a separate and distinct application for approval of its SGAT.  The SGAT must incorporate the rates that are determined in Docket No. 99A-577T, the terms and conditions that are ordered in Docket No. 99A-198T, and the version of the CMP as it stands as a result the meetings with CLEC representatives regarding the redesign of the Qwest CMP.  (Staff strongly recommends that the CMP be as complete as possible before the SGAT is filed with the application.)  This separate docket will allow parties an adequate procedural vehicle to address any impasse issue(s) remaining in the CMP.

VIII. sgat section 17.0 – bona fide request process

A.  Impasse Issue No. G-11: 

Whether the provision of SGAT § 17.0 et. seq. and corresponding SGAT Exhibits regarding the Bona Fide Request process (BFR), Special Request Process (SRP), and Individual Case Basis (ICB) process are proper.  SGAT § 17.0 et. seq.
Positions of the Parties:

135. WorldCom concurs with the testimony and positions of AT&T and Covad presented during the workshops on these issues and joins in AT&T’s brief.  WorldCom argues that Qwest refuses to address the practical issue of how a CLEC will know whether it is requesting a service that has already been the subject of a “substantially similar” BFR.  Absent notice, CLECs will have to rely upon Qwest (which does not have any incentive to help its competitors) to make this determination.  The BFR process adds to CLEC expenses and Qwest revenues.  Further, Qwest should be required to include objective criteria in the SGAT so that at some point substantially similar BFRs will be converted to standard product offerings.

136. AT&T asserts that, with respect to the BFR process provisions of SGAT § 17.1, Qwest does not apply the same provisions in a nondiscriminatory fashion to itself, its affiliates, and its end users.  Although Qwest maintains that there is no corollary between the SGAT BFR process and what Qwest does for its own customer, AT&T asserts that Qwest does employ ICB processes, special assembly, and special request processes for its retail and access customers.  AT&T further argues that Qwest uses a single non-technical person to review CLEC BFRs region-wide to make the “substantially similar” determination.  Since this process includes only CLEC BFRs and not similar Qwest retail customer or affiliate requests, Qwest has failed to prove that it provides parity.

137. AT&T argues that, with respect to SGAT § 17.12, CLECs should not have to rely exclusively on Qwest for a determination that “substantially similar” BFRs have been received from other CLECs.  Qwest should provide notice to CLECs of such BFRs provided the notice does not reveal the name of the CLEC or the location of the service.  CLECs agree that such notice would not present confidentiality issues.  Further, Qwest should be required to have an open process for converting CLEC BFRs into standard offerings.

138. Concerning SGAT Exhibit F (SRP), AT&T argues that Qwest must be required to create a streamlined process for CLECs to obtain services that deviate only slightly from the standard offerings.  The SRP should be enlarged to encompass interconnection and collocation requests that require no feasibility test.  AT&T has the same nondiscrimination and “productization” issues here as it does with the BFR process.

139. With respect to SGAT Exhibit I (ICB), AT&T asserts that the ICB process is generally used to establish prices.  AT&T reiterates its concerns expressed above regarding nondiscriminatory and “productization” and further argues that Qwest has failed to meet its burden of proof here.

140. Qwest contends that it made significant concessions to address CLEC concerns with the BFR, SRP, and ICB processes.  The BFR process was developed to address unique situations not already addressed in the SGAT, which deals with virtually all of a CLEC’s needs.  Qwest asserts that from January 1, 2000, through June 4, 2001, Qwest had received only 13 BFRs from the 145 CLECs certified in Colorado and that none of those were from AT&T, WorldCom, or XO.

141. Qwest has agreed to AT&T’s demand that Qwest provide notice to CLECs of “substantially similar” BFRs and has included the language in SGAT § 17.12.  As to AT&T’s allegation that a “single non-technical person” at Qwest makes the determination of substantial similarity, it is false.  A team of subject matter experts, including network and technical personnel, are involved in BFR analyses; and they determine BFR substantial similarity based on criteria set forth in SGAT §§ 17.2.1 through 17.2.6.

142. Regarding the CLEC proposal that Qwest provide notice to CLECs of all BFRs received, Qwest asserts that it is flawed on several counts.  Such disclosure raises important competitive issues among CLECs.  In acknowledgment of the proprietary nature of the information, CLECs have requested that certain information (including the identity of the CLEC and the location of the BFR) not be disclosed.  This is problematic because the location is one of the criteria used by Qwest to determine technical feasibility.  Finally, disclosure of specific BFRs through notice is contrary to CLEC insistence that the Qwest must adhere to the confidentiality provisions of ICAs, which apply to the very types of information being requested here.

143. Qwest argues that the CLEC demand that Qwest be required to commit to “productize” BFRs when a specific number of substantially similar BFRs have been received is unfounded.  CLECs have been unable to substantiate their position.  Qwest asserts that, because of the effort it incurs in addressing individual BFRs, it has little incentive unreasonably to avoid converting them to standard offerings.  Qwest should be allowed to exercise its sound discretion, informed by its experience and business judgment, to determine that a trend is developing or that it otherwise makes sense to make BFRs a standard offering.

144. Qwest further argues that AT&T’s demand concerning the scope of items to be covered in the SRP is beyond the scope of this proceeding and should be rejected.  This proceeding deals with the process entailed in the SRP and should not be reopened to address items to be included in the SRP that have already been considered and resolved in previous workshops.

145. Finally, Qwest asserts that there is no retail analogue to the BFR process.  Qwest does not sell interconnection and UNEs to retail customers.  Qwest’s retail operations do not have a formal process for handling retail requests for unique, non-tariffed services.  Qwest handles such requests on an individual case basis in which there is no timeframe commitment for response such as those offered to CLECs under the terms of the SGAT.  The SGAT provisions governing BFR, SRP, and ICB processes are reasonable and do not discriminate against or among CLECs.

Findings and Recommendation:

146. Staff finds that the issue here is not one of parity with the introduction of new services within Qwest’s retail operations.  Qwest uses the BFR process to determine the technical feasibility of new/different points of interconnection and the terms and timetable for providing interconnection or access to UNEs.  A proper analogy is impossible to make based upon the record, particularly because it appears (from the record, at least) that Qwest maintains no process whatsoever with regard to its retail services.  Furthermore, there has been no assertion made, or evidence presented, that would lead to the conclusion that Qwest treats CLECs in a discriminatory manner vis-à-vis its own retail arm.  This analysis applies with equal force to the SRP and ICB processes.

147. Staff agrees with AT&T’s assertion that, in treating all CLECs in a nondiscriminatory fashion, Qwest should provide CLECs with notice of “substantially similar” BFRs.  Of course, Qwest must be wary of releasing detailed proprietary or confidential information.  Staff has reviewed Qwest’s Interconnection Agreement with AT&T, for example, and finds that general information (or, for example, written authorization of limited disclosure on Qwest’s BFR form)
 will serve to satisfy CLECs’ informational requirements; will not create a substantial financial burden on Qwest; and will protect confidential information.  Staff further finds that the language proposed by the Multistate Facilitator with regard to this issue is satisfactory and should be incorporated into the SGAT:

Qwest shall make available a topical list of the BFRs that it has received with CLECs under this SGAT or an interconnection agreement.  The description of each item on that list shall be sufficient to allow CLEC to understand the general nature of the product, service, or combination thereof that has been requested and a summary of the disposition of the request as soon as it is made.  Qwest shall also provide, upon the request of CLEC, sufficient details about the terms and conditions of any granted requests to allow CLEC to take the same offering under substantially identical circumstances.  Qwest shall not be required to provide information about the request initially made by the CLEC whose BFR was granted, but must make available the same kinds of information about what it offered in response to the BFR as it does for other products or services available under this SGAT.  CLEC shall be entitled to the same offering terms and conditions made under any granted BFR, provided that Qwest may require the use of ICB pricing where it makes a demonstration to CLEC of the need therefore.

148. The record does not adequately address the issue of whether and when Qwest must “productize” (i.e., make a standard offering for) services requested through the BFR process.  Staff notes that this is, most likely, a hypothetical issue at this time because, according to the record, between January 1, 2000, and June 4, 2001, Qwest received only 13 BFRs in Colorado.  To the extent that there is a genuine need to address the timetables and thresholds for standard product offerings in the future, Staff recommends that this be addressed under the dispute resolution procedures in the SGAT.

149. With regard to the SRP, Qwest has insufficiently addressed the issue of whether products other than UNE-Cs should be included in SRPs.  Qwest relies on an argument that this issue is beyond the scope of those addressed by the general terms and conditions workshop.  Regardless of Qwest’s position, however, Staff finds that the SGAT is reasonable as it currently stands.  SGAT Exhibit F, which contains terms and conditions applicable to the SRP, includes UNEs, UNE-Cs, and other product features that can be made available by Qwest without a determination of technical feasibility.

150. Staff recommends, therefore, that Qwest include language quoted above in the SGAT.

IX. sgat section 18.0 – AUDIT PROCESS

A.  Impasse Issue No. G-51 (SGAT § 18.0):
Whether the scope of the audit provisions in SGAT § 18.0 et. seq. is appropriate.

Positions of the Parties:

151. AT&T, with WorldCom’s concurrence, argues that the SGAT audit provisions are too narrowly drawn.  They should be expanded to include CLEC authority to examine services performed under the SGAT.  Such authority is routinely granted under technology contracts (which are no different than ICAs and the SGAT) when parties exchange intellectual property.  Further, both parties should have an opportunity to monitor billing and the safe-keeping of their confidential information, among other things.  AT&T proposed modified language for SGAT § 18.1.2. which pertains to the definition of “examinations.”

152. Qwest argues that the SGAT already contains several more appropriate mechanisms to ensure Qwest’s performance and that audit examinations are not the proper method to address performance-related issues.  The SGAT contains a comprehensive dispute resolution process.  The scope of the examination should not be expanded beyond billing issues.  CLECs should not be given carte blanche authority to examine every aspect of Qwest’s business and process.  Finally, Qwest asserts that the SGAT language adequately protects confidential information disclosed during the course of audits.

Findings and Recommendation:

153. According to SGAT § 18, the number of audits shall be limited while the number of examinations a party may conduct is unlimited.  Therefore, expanding the definition of “examination” as proposed by AT&T could have a significant impact, and some care should be given to the applicability of an examination versus an audit.  The existence of the Colorado Performance Assurance Plan (as opposed to a standard contract) greatly diminishes the need for some otherwise standard language relating to deficient performance.  Expanding the use of examinations beyond a specific element or process of billing processes and facilities provided is not warranted.

154. However, AT&T has raised a legitimate concern regarding auditing the treatment of confidential or proprietary information.  Staff recommends (as did the Multistate Facilitator) that Qwest include the following language in SGAT § 18 to address audits of proprietary information use:

Either Party may request an audit of the other Party’s compliance with this SGAT’s measures and requirements applicable to limitations on the distribution, maintenance, and use of proprietary or other protected information that the requesting Party has provided to the other.  Those audits shall not take place more frequently than once in every three years unless cause is shown to support a specifically requested audit that would otherwise violate this frequency restriction.  Examinations will not be permitted in connection with investigating or testing such compliance.  All those other provisions of this SGAT Section 18 that are not inconsistent herewith shall apply, except that in the case of these audits, the Party to be audited may also request the use of an independent auditor.
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