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I. INTRODUCTION

1. This is a companion report to Volume V in the series of reports prepared by the Staff of the Colorado Public Utilities Commission (Staff) in Docket No. 97I-198T, which is the investigation into the compliance of Qwest Communications, Inc. (Qwest), formerly known as U S WEST Communications, Inc. (U S WEST)
, with the requirements of § 271 of the Telecommunications Act of 1996 (the Act)
.

2. The Staff reports will be filed with the Colorado Public Utilities Commission (Commission) for consideration and are part of the factual record in this proceeding.  The Commission directed Staff to conduct a series of technical workshops designed to provide open and full participation in the investigation by all interested parties.  The technical workshops formed the basis of the lengthy, rigorous, and open collaborative process in Colorado that has been favored in the past by the Federal Communications Commission (FCC) in its approval of prior § 271 applications in New York and Texas.  Bell Atlantic New York Order at ¶¶ 8 and 9 and SBC Texas Order at ¶ 11.  The workshops served to identify and focus issues, to develop consensus resolution of issues where possible, and to clearly frame those issues that could not be resolved and reached impasse among participants.  Impasse issues are addressed through the dispute resolution process agreed to by participants and ordered by the Commission for this investigation and are considered by the Commission in order to resolve the impasse.

3. This Volume VA Staff report focuses on the impasse issues that are subject to the dispute resolution process.  When the Commission resolves the disputed issues, that resolution subsequently will be incorporated into the final version of this report for continuity and ease of understanding.

4. Volume VA in the series of Staff reports addresses the impasse issues from Workshop 5, which dealt with Checklist Items No. 2 (Unbundled Network Elements – Line Splitting and Access to NIDs), No. 4 (Unbundled Local Loops), and No. 11 (Local Number Portability).  The checklist item impasse issues will be discussed in this report in that order.

5. In accordance with the Procedural Order, this report describes the various impasse issues, summarizes the positions of the participants, and provides a Staff recommendation regarding resolution.  The complete briefs filed by participants are available to the Commission for its consideration in resolving the disputed issues.

CHECKLIST ITEM 4 – ACCESS TO UNBUNDLED LOCAL LOOPS

Impasse Issue No. Loop 1:

Whether Qwest properly handles conversion from switch-provided service to UNE Loops where Integrated Digital Loop Carrier (“IDLC”) is involved and a CLEC orders basic installation.

Positions of the Parties:

6. AT&T, supported by WorldCom, asserts that internal Qwest coordination and process problems have resulted in a high percentage of customer disconnects when CLEC orders basic installation in a community served by Integrated Digital Loop Carrier.

7. AT&T cites the testimony of SunWest as clear evidence of the problems.
  Qwest has acknowledged that there were problems on the Qwest side that required process changes to address loop coordination issues.
  AT&T asserts that Qwest has provided no evidence that it has fixed the problems or how they are going to be fixed.

8. AT&T acknowledges that the FCC has recognized the difficulty of provisioning loops that are served by IDLC.  However, the FCC has never altered the ILEC’s obligation to provide such loops.  AT&T urges the Commission to affirm that obligation.

9. Qwest argues that it has demonstrated that it has instituted policies and practices to address the AT&T concerns.
  Qwest presents its engineering decision tree that lists each step in the process of provisioning a loop served over IDLC.

10. Qwest also presents its “hairpinning” process and commits to perform “hairpinning” on an interim basis for more than three loops while it pursues installation of a Central Office Terminal.

11. Qwest states that the Raw Loop Data tool provides information to CLECs in advance that clearly indicates the presence of IDLC in the areas they may choose to serve so that they can plan accordingly.

12. Qwest has also demonstrated how it coordinates loops and LNP orders and how it addresses problems that arise during the course of installation.
  Qwest has agreed to hold the disconnect on a number port until 11:59 p.m. of the next business day following the scheduled port to avoid unintentional customer disconnects.

13. Finally, Qwest notes that IDLC is not ubiquitous in Colorado in areas in which less than nine percent of all access lines are provisioned using IDLC.

Findings and Recommendation:

14. Staff finds that Qwest’s proposals to utilize “hairpinning” and to delay disconnects for an extra day are constructive efforts to alleviate problems caused by ordering loops over IDLC.

15. Qwest performance needs to be monitored to ensure that the process changes Qwest is implementing in an effort to alleviate disconnects relating to lines provisioned using IDLC are effective.  It is Staff’s opinion that further ROC OSS testing is necessary to ensure that Qwest is actually providing the service it promises.  Therefore, Staff recommends that Qwest be required to submit to the ROC additional PIDs that adequately measure Qwest’s performance in this area.  In the event that the ROC does not pursue this issue or that Qwest does not present the issue to the ROC, Staff recommends Colorado-specific testing of, or investigation into, Qwest’s performance.

16. Staff recommends that, irrespective of the avenue used, the Commission should be satisfied that Qwest has in fact implemented the new procedures and changes – and that the changes and new procedures fix the problem – before the Commission recommends § 271 approval.

17. Qwest states that it does not object to presenting data to the Commission on a periodic basis to demonstrate that its IDLC provisioning practices are working.
  Qwest then presents current data regarding its performance in provisioning analog loops
 and further presents some data specific to IDLC unbundling.
    Qwest offers to make a subsequent filing on November 30, 2001, to verify that this level of performance has continued.

18. Staff recommends that the Commission accept Qwest’s offer with some additional continued being required.   Staff recommends that Qwest: 1) keep track of its performance of IDLC unbundling separate from all other loop provisioning (as it appears it is currently doing); 2) make its Nov. 30, 2001, filing providing separate specific IDLC unbundling performance data; and 3) continue such separate performance data collection through the first year of the performance assurance plan’s operation.  

Impasse Issue No. Loop 9(a):

Whether it is proper for Qwest to provide high capacity (OCn) loops to CLECs on an Individual Case Basis (“ICB”).  SGAT §§ 4.24(a), 9.2.2.3.1, and 9.2.3.3.

Positions of the Parties:

19. While AT&T is pleased that Qwest has agreed to offer these loops, AT&T has concerns about the ICB process that it will address in the General Terms and Conditions workshop.

20. WorldCom asserts that high capacity loops are an essential feature of the loop.  Without nondiscriminatory and consistent access to high capacity loops, CLEC entry into the local market and CLEC ability to compete are significantly hindered.  The FCC supports the inclusion of high capacity loops in the definition of loop.

21. WorldCom believes that all UNEs should be made standard offerings except in the most limited circumstances in which Qwest has sustained its burden of proving that a standard offering is impossible.

22. WorldCom also has concerns about the ICB process which it will address in the General Terms and Conditions workshop.

23. Qwest argues that ICB is the standard that Qwest uses to provision fiber and high capacity loops to its Colorado retail customers.  Using ICB for wholesale customers offers the same service, at parity and on a nondiscriminatory basis.

24. Qwest contends that ICB is appropriate because there is little demand for fiber and high capacity loops.  Qwest will revisit this issue if future demand develops.

25. Qwest also contends that ICB is a workable standard that has been used in other situations and jurisdictions (Qwest provides OCn loops on an ICB under its FCC Access Services Tariff) and should be retained here.

Findings and Recommendation:

26. AT&T agreed to close this issue based on Qwest’s proposal to provision fiber and high capacity loops on an individual case basis.

27. Qwest agreed to discuss the details of the ICB process as part of the General Terms and Conditions workshop.

28. WorldCom agreed to defer related pricing discussions to the pricing proceeding (Docket No. 99A-577T).

29. Staff considers this impasse issue to be closed, pending successful completion of the General Terms and Conditions workshop.

Impasse Issue No. Loop 9(c):

Whether Qwest is required to construct high capacity loop facilities for CLECs where there are no facilities currently available.  SGAT § 9.1.2.1.4.

Positions of the Parties:

30. AT&T, supported by Covad and WorldCom, argues that Qwest must build loops, and other UNEs, for CLECs under the same terms and conditions that Qwest would build network elements for itself (or its retail customers) at cost-based rates.

31. The FCC’s rules require that the ILEC provision network elements to CLECs on terms and conditions no less favorable than the ILEC provides itself.

32. While the FCC has explicitly limited an ILEC’s obligation to provide interoffice facilities to existing facilities, it has made no explicit limitations for other network elements.

33. The FCC has also held that ILECs have an obligation to replace UNEs for CLECs.  AT&T and WorldCom assert that this is essentially the same thing as an obligation to build UNEs.

34. WorldCom goes on to assert that Qwest’s retail and wholesale rates include revenues to ensure that Qwest is able to construct new network and reinforce existing network.

35. Qwest asserts that the Act does not require an ILEC to build new facilities to provide an unbundled loop if no facilities currently exist.  Rather, Qwest must provide access to its existing network.
  The Eighth Circuit reached the same conclusion and required unbundled access to an ILEC’s existing network, not to a yet unbuilt, superior one.

36. Qwest further argues that, in the UNE Remand Order, the FCC made the point again.  Any carrier can build the requisite loop or UNE facilities.  Such action would be consistent with the FCC’s view that facilities-based competition by CLECs is a critical means of bringing competition to the local market and providing the greatest long-term benefit to consumers.

37. Finally, Qwest argues that, where facilities are not already in place, CLECs are in just as good a position as Qwest to construct them, on any terms and conditions the CLEC deems appropriate.  Qwest enjoys no competitive advantage.

38. In its comments regarding Staff’s Draft Volume 5A Report, WorldCom argues that, Qwest as a matter of Colorado state law, Qwest must provide high capacity loops (T1 and above analog and digital private lines).

Findings and Recommendation:

39. When no facilities currently exist, the Telecom Act of 1996 and subsequent FCC guidelines do not require ILECs to build facilities in order to provide a CLEC with an unbundled loop in any manner different than the manner in which they are obligated to provide such a circuit to their own retail customers.  Rather, CLECs are encouraged to construct their own networks.

40. Section 40-15-401, C.R.S. states that T1 and above analog loops and digital private lines are not jurisdictional to the Commission.  Accordingly, under state law Qwest has no higher obligation to provide such UNEs than that placed upon it by federal law.

41. Staff is of the opinion that local competition will be enhanced by CLECs building their own loop facilities.  When a CLEC wants facilities where none currently exist, it appears that a CLEC, as holder of a Certificate of Public Convenience and Necessity from this Commission, is in just as good a position as Qwest to build those facilities.  Also, consistent with previous Staff recommendations, Qwest is obligated, when considering whether to build new facilities or not, to treat CLEC requests for UNEs using the same criteria that it uses in making a decision to build for itself.  To provide notification to CLECs of outside plant jobs, Qwest has added § 9.1.2.1.4 to communicate availability of future facilities vis-à-vis the ICONN database, reflecting “funded” jobs that have been authorized.

SGAT § 9.1.2.1.4 does not modify Qwest’s obligation to build loops, and other UNEs, for CLECs under the same terms and conditions that Qwest would build network elements for itself (or its retail customers); it is simply a form of notification to CLECs, Staff 


recommends that no change be required to this section.  The obligation of Qwest to provide nondiscriminatory access to its network and Qwest’s obligation to construct new facilities will be further dealt with in Impasse Issue No. Loop 31(a) following. 

Impasse Issue No. Loop 10(b):

Whether Qwest’s SGAT should be modified to include language proposed by AT&T that would require a refund to CLECs for loop conditioning charges under certain conditions.  SGAT §§ 9.2.2.1, 9.2.2.2, and 9.2.2.4.

Positions of the Parties:

42. AT&T argues that its proposed language would ensure that Qwest is compensated when Qwest performs loop conditioning in a timely manner and delivers a quality loop as contracted for by a CLEC.  If Qwest fails to do so, the CLEC should not have to bear the conditioning cost.

43. AT&T further argues that Qwest’s proposal that such issues be dealt with as a billing dispute is not appropriate.  It would allow Qwest to collect payment for a service when it performed badly and force a CLEC to pursue dispute resolution, a lengthy process, for each line that is misprovisioned.

44. AT&T asserts that Qwest should have an obligation up front to refund the conditioning charge if it fails to perform.  AT&T also states that Qwest’s suggestions that a CLEC should enter into termination liability assessments with end user customers to recover conditioning costs is unacceptable.

45. Covad supports AT&T’s position on all of these points.

46. Qwest asserts that, because loop conditioning is an activity undertaken in response to a CLEC request, Qwest is entitled to recover its conditioning costs regardless of whether the end user ultimately receives DSL service from the CLEC who requested the conditioning or the end user, after terminating the service of the original CLEC, orders and receives service from another CLEC.

47. Qwest believes that termination liability assessments are the proper vehicle to address recovery of conditioning costs if an end user customer leaves a CLEC within a short period.

48. Qwest feels that AT&T’s current proposal would be difficult to implement.  AT&T seeks to have a stand-alone, self-executing refund, but the circumstances under which a refund could be due are variable and subject to interpretation.  There is no way to make a determination of “fault” without some process for addressing the dispute.

49. Qwest asserts that, to the extent a CLEC believes that it is entitled to a credit based on Qwest’s poor performance, the issue should be addressed in the context of a billing dispute to permit a determination of fault.

Findings and Recommendation:

50. The Performance Assurance Plan (“PAP”) process has been developed to monitor Qwest’s performance and to penalize Qwest when it does not meet certain performance thresholds.

Staff recommends that a performance measurement (Performance Indicator Definition “PID”) be developed and implemented to monitor the timeliness and effectiveness of 


Qwest’s loop conditioning.  If the conditioning is not completed in some predetermined time frame, a penalty under the auspices of the PAP should be imposed on Qwest.  Further, sub-PIDs should be developed to monitor: 1) the timeliness of completing the task of conditioning the loop; and 2) the completeness (properly functioning and meeting specifications) of the conditioning.

51. In addition, disagreements over the amount Qwest charged a CLEC for a service when the service is inadequate or does not meet technical standards (line conditioning) may be arbitrated through the billing dispute procedures outlined in the Statement of Generally Available Terms.

52. Staff does not recommend the adoption of the proposed AT&T language regarding refunds of the conditioning charges by Qwest when a CLEC customer terminates its DSL service after a short period of time.  The cost of conditioning a line for DSL service is a cost of doing business and is a risk appropriately born by the carrier marketing the final service.  Qwest as the wholesaler, when it adequately performs its duty in providing a service, is due its compensation regardless of the success of the CLEC in maintaining its DSL customer.

Impasse Issue No. Loop 10(c):

Whether Qwest is required to pay for deloading a loop for data use if the loop does not meet the requirements for voice grade service.

Positions of the Parties:

53. Although Rhythms did not brief this issue, it did argue in the workshop that CLECs should not be required to pay for deloading a loop for data applications if the unbundled loop does not meet voice grade service standards because of improper loading.  DLECs are being asked to pay for conditioning that might not otherwise be necessary.

54. WorldCom asserts that, under accepted engineering principles, loops of lengths less than 18,000 feet should not have bridge taps or load coils.  Therefore, WorldCom contends that any need for conditioning is based on an inefficiently designed loop by Qwest.  WorldCom also opposes all line conditioning charges if reconditioning is necessary to assure the quality of the voice service on the UNE-P.

55. Qwest agrees that it would not charge a CLEC to bring an analog loop up to voice grade standards as mandated under FCC rules.

56. With respect to loops being requested to provide data services, Qwest states that it looks for a non-loaded copper loop.  It tests the loop based upon the parameters of the loop type that is ordered.

57. Qwest contends that the FCC’s service quality rules, which apply only to analog voice grade service, establish a range in which voice grade service is acceptable.  The rules do not apply when a DLEC orders a loop to provide DSL service.  Both the FCC and the United States District Court for the District of Colorado have held that Qwest is entitled to recover its costs for deloading loops at a CLEC’s request, regardless of whether the CLEC believes the loads were “improperly” placed.

Findings and Recommendation:

58. The FCC in the UNE Remand Order clearly stated that an ILEC should be able to charge for conditioning loops 18,000 feet and shorter that have voice enhancing devices, despite the fact that bridge taps and load coils should not be required on networks of such lengths built today.

59. Qwest has stated that its internal procedure is to look for an appropriate loop when data service is ordered, thereby seeking to minimize conditioning costs.

60. In Colorado, this Commission has adopted specific technical minimum performance characteristics for the access line (loop) of basic local exchange service.
  Qwest, and all providers of basic local exchange service, are obligated to meet the standards contained in that Rule, including the obligation to initiate immediate repair activities on the access line when any tested performance value falls within the substandard range.  It is to these Rule standards that Qwest must perform in Colorado.

61. When the only loop available to meet a CLEC’s data service need, even if previously unconditioned, meets or exceeds the voice-grade loop standards of Colorado, Staff finds Qwest’s current processes acceptable and finds further that law dictates that Qwest may charge for line conditioning.

62. However, in the circumstance in which the only loop available to meet the CLEC needs does not meet the Colorado specific technical minimum performance characteristics for the access line (loop) of basic local exchange service, Qwest shall not charge the requesting CLEC for line conditioning to bring the performance up to the Commission’s standard.  In that circumstance Qwest is performing the necessary maintenance to bring the loop performance up to the minimum Commission-mandated voice-grade standard.  Staff recommends that Qwest file revised SGAT language clarifying that the line conditioning charge will not be charged to the CLEC in the above-described situation.

Impasse Issue No. Loop 14 (a):

Whether Qwest is required to provide CLECs access to Qwest’s databases that contain loop information, including access to the Loop Facilities Assignment and Control System (LFACS).  SGAT §§ 9.2.2.8 and 9.2.4.3.

Positions of the Parties:

63. AT&T, supported by Covad, argues that Qwest is required to provide access to its LFACS database and any other database or source that contains information regarding Qwest’s loop plant.  In those areas where Integrated Digital Loop Carrier (“IDLC”) is deployed, CLECs need the ability to understand what spare copper facilities are available, including loop fragments, in order to determine whether they can provision service in the area and actively market.

64. AT&T states that this issue is not faced by Qwest’s retail arm because Qwest does not need to unbundle IDLC to provision service over it.  The issue is whether CLECs are provided a meaningful opportunity to compete not an issue of parity.

65. AT&T further states that the FCC requires RBOCs to provide CLECs with the same underlying information that they have in any of their own databases or internal records for pre-ordering loop qualification purposes.

66. AT&T contends that Qwest’s suggestion to put the spare facilities information in the Raw Loop Data Tool (“RLDT”) is not sufficient.  CLECs must have access to the same information as Qwest, not just Qwest’s retail personnel; and Qwest cannot digest or filter the information as it proposes to do through the RLDT.

67. AT&T further contends that CLECs need the same access to information as Qwest engineers have.  AT&T is certain that accommodations can be made to insure that no improper access to, or use of, proprietary information results from CLEC access to LFACS.

68. Covad has agreed with Qwest to continue to work on this issue in an attempt to resolve their differences regarding the accuracy and reliability of Qwest’s RLDT.

69. Qwest asserts that the information provided to CLECs in the RLDT meets all of the FCC’s requirements and is the same information that is utilized to qualify Qwest’s retail DSL service.

70. In addition to the RLDT, Qwest states that it provides access to a wealth of loop makeup information in other tools available to CLECs.  AT&T’s demand for access to LFACS exceeds the requirements of the Act and the FCC.

Qwest further contends that there is no requirement to provide direct access to an ILEC’s back office databases, particularly when the information in those systems is made available to CLECs as Qwest does with the RLDT.  The information need only be provided to CLECs in substantially the same time and manner as the ILEC makes the information available to itself.

71. With respect to LFACS, Qwest states that its retail representatives only have access to the database during the provisioning process.  Retail and wholesale orders follow the same provisioning processes, including the assignment process that occurs in LFACS.

72. In addition, Qwest further contends that LFACS is strictly an assignment tool and as such is not “searchable.”  There is no way to query LFACS for spare facilities, as AT&T claims it wants to do, without a significant overhaul of the system.

73. Qwest states that direct access to LFACS would provide confidential and proprietary information about both Qwest and other competitive carriers to CLECs, if CLECs were allowed to use it.

74. Qwest will make spare facilities information available in the RLDT to CLECs on an individual and wire center basis no later than December 2001, and perhaps sooner.

75. Qwest contends that the CLEC’s claim that direct access to LFACS is necessary to determine if customers can be served where IDLC is prevalent is without merit.  There already exist tools available to CLECs to obtain the information that they need.  The CLECs simply want more than the law requires.

Findings and Recommendation:

76. In the SBC Kansas-Oklahoma § 271 Order,
 the FCC clearly requires RBOCs to provide CLECs with the same underlying information that RBOCs have in any of their databases or internal records for pre-ordering, loop qualification purposes.  It is imperative that Qwest provide CLECs with all spare facilities data that are available to Qwest in its numerous databases.

77. CLECs need these data in order to have a meaningful opportunity to compete with Qwest.  CLECs need the ability to determine if they can provision service in an area that is served by IDLC, just as Qwest engineers do.

78. Qwest has promised to load all spare facilities data into RLDT, thus making this information available to the CLECs.  Staff agrees with Qwest that loading all pertinent information into RLDT will provide CLECs the information they need to make important business decisions, without jeopardizing the confidential nature of the information stored in the LFACS system.  

79.  According to Qwest, in its August 2001 IMA Release 8.0 it has modified the RLDT to include spares or unassigned facilities and partially connected facilities.
  Staff recommends that Qwest not be required to provide direct access to LFACS provided Qwest submits to the Commission a sworn affidavit of an officer of Qwest affirming that the IMA Facility Check tool in RLDT provides to CLECs access to the exact same information relating to loop, loop plant, and spare facilities as that accessible by any Qwest employee or any affiliate of Qwest.

Impasse Issue No. Loop 14(b):

Whether Qwest is required to allow or perform a mechanized loop test (“MLT”) on a pre-order basis.  SGAT §§ 9.2.2.8 and 9.2.4.3.

Positions of the Parties:

80. Supported by Covad and WorldCom, AT&T argues that CLECs need the ability to have an MLT performed prior to the provisioning of the loop to verify that the loop will support the services the CLEC intends to provide.  Despite Qwest’s claims, the MLT is not invasive or disruptive to customer service.

81. AT&T contends that this is demonstrated by the fact that Qwest performed an MLT on every copper loop in its network in order to obtain information to provision its retail DSL service.  The information was then made available to CLECs as part of the loop qualification tools.

82. AT&T further contends that Qwest has the ability to perform MLTs on a pre-order basis and that CLECs must be given the same opportunity to attain parity.  The information provided to CLECs in the Raw Loop Data Tool  regarding MLT is not sufficient.  Verizon offers MLT to CLECs as part of its manual loop qualification procedure.  Qwest has the ability to perform an MLT on a copper loop connected to its switch at any time and has done so.  CLECs are entitled to the same opportunity.

83. Qwest argues that it is not required to make MLTs available to CLECs on a pre-order basis for several reasons.  An MLT is a switch-based test that requires the loop to be connected to the Qwest switch.  No other RBOC provides CLECs with the ability to run MLTs on a pre-order basis, but rather only in connection with a repair function, which is what Qwest provides.

84. Qwest argues that, in addition, an MLT is an invasive test that can result in unnecessary customer disruptions and needless repair calls.  Moreover, Qwest does not perform MLTs for itself on a pre-order basis, but only uses it in repair situations.

85. Qwest further argues that the Commission should not order Qwest to provide this capability based upon a misplaced concern by CLECs that Qwest is not working to improve the quality of the information in its databases.  Qwest has made a concerted effort to improve, and the quantity and quality of information has grown dramatically over the past year.

86. Qwest contends that the information it provides meets the CLECs’ demands, and exceeds both what is available from other RBOCs and what Qwest’s own retail sales operations receive.  The fact that Qwest performed a one-time, region-wide sweep of MLTs to populate databases that are also available to CLECs in no way supports the multiple, continuous performance of MLT by, or on behalf of, CLECs.

Findings and Recommendation:

87. The fact that it is technically feasible for an MLT to be performed does not mean that MLTs should or must be performed on an on-demand, pre-order basis for CLECs.

88. The FCC requires ILECs to provide CLECs with the same information on a pre-order basis that the ILECs provide to their own operations personnel.

89. Qwest does not run MLT on a pre-order basis as part of its normal internal processes; MLT is a maintenance procedure run to debug loop problems.

90. Therefore, Staff recommends that Qwest not be required to make MLT available to CLECs on a pre-order basis.

Impasse Issue No. Loop 24(a):

Whether Qwest should provide a 72-hour FOC for xDSL Loops.

Positions of the Parties: 

91. Qwest asserts that Covad and it have agreed that a 72-hour Firm Order Confimation (“FOC”) interval is appropriate for xDSL loops.  Qwest argues that a 72-hour FOC is appropriate because that time allows Qwest to provide a more "meaningful" FOC for DSLx loops, while also allowing Qwest to meet the committed due date a majority of the time.  Additionally, Qwest argues that most of its interconnection agreements already carry a 72-hour requirement.  In sum, Qwest requests that PID PO-5 be modified to include a 72-hour FOC interval for xDSL loops.

92. Covad does not object to Qwest's request that PID PO-5 be modified to extend the FOC interval for DSLx loops to 72 hours.  Covad points out that its current agreement with Qwest is similar and that such a change will only benefit Covad because its UNE Loop orders will now be included in the PO-5 measurement.  However, Covad still has reservations regarding Qwest's performance and explicitly reserves the right to revisit this issue following the completion of the ROC OSS testing.

Staff Findings and Recommendation:

93. Since the ROC OSS testing is independent of this Colorado docket, Staff does not object to the agreement between Qwest and Covad to propose a revision to the FOC interval found in PID PO-5 at the ROC.  Staff notes that, pursuant to Decision No. R01-989-I, all PIDS submitted to the ROC must subsequently be submitted to the Commission for approval.
  This process will take place during the first technical conference. At that time  the parties will be able to discuss the ROC PIDs, relevant Colorado specific measures, and the need for additional Colorado specific PIDs.
  At that time any party is free to raise any objections or PID-related issue that it deems necessary.

94. Staff notes that, pursuant to Decision No. R01-989-I, the Commission will also hold a second technical conference to discuss whether the OSS test results and the actual commercial experience in Colorado meet ¶271 requirements.
  This conference will take place following the completion of the ROC testing and data reconciliation of Liberty Consulting.
  Any CLEC is free to raise any objections at this time; but, pursuant to the above decision, it must have first raised these objections with Liberty Consulting first.

95. Therefore, Staff recommends that Qwest is free to propose the utilization of a 72-hour FOC interval for xDSL, contingent upon the results of the first and second technical conferences.

 Impasse Issue No. Loop 24(b):

Whether the Raw Loop Data Tool provides CLECs with meaningful loop makeup information.

Positions of the Parties:

96. Qwest argues that its obligation under § 271 simply requires it to provide loop information at parity with that which it provides itself.  Qwest claims that the Raw Loop Data Tool (“RLD Tool”) and the tool that Qwest uses to qualify loops for Qwest DSL (“LFACS”) draw from the same underlying database.  Thus, Qwest claims that it is at parity.  Qwest asserts that this parity requirement will be checked extensively by the ROC OSS testing.

97. Covad counters that parity of source of database provides no defense where there is no parity of use.  Covad argues that Qwest's RLD Tool contains numerous inaccuracies that affect a CLEC's ability to compete and that, in certain instances, a standard higher than parity is required because, in these instances, inaccuracies affect a CLEC more than Qwest.  Additionally, Covad questions whether the RLD Tool is at parity with Qwest's own LFACS database.  Accordingly, Covad requests CLEC access to the LFACS database.

Staff Findings and Recommendation:

98. It is Staff's opinion that parity is the ultimate issue here.  In its decisions the FCC has continuously held that an ILEC must only provide services at parity with the services it provides itself.
  In regards to the RLD Tool, this means that parity simply requires Qwest to provide CLECs with the same information that it provides itself.  The FCC has determined that any inaccuracies contained within this information are irrelevant and non-discriminatory since they will affect the ILEC in the same fashion as competing carriers.

99. Accordingly, Staff recommends that Qwest not be required to provide direct access to LFACS if Qwest submits to the Commission a sworn affidavit of an officer of Qwest affirming that the IMA Facility Check tool in RLD Tool provides to CLECs access to the exact same information relating to loop, loop plant, and spare facilities as that accessible by any Qwest employee or any affiliate of Qwest.  This is consistent with our resolution of Impasse Issue Loop 14(a).

100. Additionally, Staff notes that the ROC OSS test will specifically measure whether CLECs can retrieve information from the RLD Tool at parity with the information Qwest can retrieve for its own customers.  As described above, the results of these tests will be reconciled by Liberty Consulting and eventually discussed at the second technical conference in Colorado.
  Covad is free to make any objections, and to raise any issue, regarding Qwest's performance, within Commission guidelines, at this time.

Impasse Issue No. Loop 28(b):

Whether Qwest’s performance regarding address validation is satisfactory.  SGAT § 9.2.4.7.

Positions of the Parties / Staff Findings and Recommendation

101. While this issue was identified as being at impasse during the workshop, the parties have subsequently agreed that it should be deferred to the evaluation of the ROC OSS Test.  However, if AT&T continues to encounter address validation problems that have not surfaced during the course of the Test, AT&T reserves the right to raise this issue again at the conclusion of the ROC OSS Test.

Impasse Issue No. Loop 31(a):

Whether Qwest’s policy for handling held orders related to CLEC requests, as reflected in its “Build Policy” and the SGAT, is appropriate.

Background:

102. Early in 2001, Qwest had a large backlog of CLEC orders and determined that it should establish a uniform policy for CLEC held orders and order rejections.  The orders were typically held for one of three reasons:  (1) all facilities were exhausted; (2) facilities were available but were not compatible with the facilities requested; or (3) the order was held for customer (CLEC) reasons.  On March 22, 2001, Qwest distributed its new policy to the CLECs through the Co-Provider Industry Change Management Process (“CICMP”).
  Subsequently, Qwest reviewed the held orders and after 30 days, absent instructions from CLECs on how to treat their requests, cancelled the pending Local Service Requests (“LSR”).  Going forward, Qwest will reject LSRs when it has no facilities available or planned.

Positions of the Parties:

103. AT&T, supported by Covad and WorldCom, objects to the new policy.  AT&T asserts that the policy appears to be primarily designed to alleviate a problem with Qwest’s performance under the Performance Indicator Definitions.

104. Secondly, AT&T does not believe that Qwest has invoked a similar policy for its retail customers.  Qwest is, therefore, discriminating against its wholesale customers by refusing to track CLEC held orders and failing to take these held orders into account in developing its construction plans.  Qwest should not be permitted to reject LSRs when no facilities are available and should be required to track CLEC held orders.

105. Qwest argues that CLECs submitted no evidence that Qwest improperly cancelled any of their orders.  If a CLEC questioned the availability or compatibility of facilities, the CLEC could, and can, resubmit the order.  Qwest’s held order/LSR rejection policy is consistent with the obligations each carrier has to determine whether it can provide service pursuant to the Act.

106. Qwest has developed and made available to CLECs loop qualification tools to determine up front, without having to place an LSR, whether there are compatibility problems.

107. Qwest contends that there is no logical reason for ignoring this readily available information and placing and holding orders that will never be filled.  Qwest’s held order policy is clear and does not discriminate against CLEC customers.

Findings and Recommendation:

As summarized previously, there are typically three reasons why an LSR becomes held.  When a CLEC LSR becomes held because of incompatible facilities issue or if it becomes held due to a CLEC reason, then an operational policy to deal with such situations is 


reasonable.  If CLECs do not approve of current Qwest processes, they should go through the CICMP process to let Qwest know of their concerns and to work with Qwest to ensure that Qwest procedures are acceptable.  Also, the CLECs should take the issue to the ROC to request a PID to address their concern regarding the cancellation of LSRs after 30 days.

108. CLECs should also use available tools to determine whether or not there are compatibility or other problems before submitting an LSR.

109. Based upon the available record, Staff finds that Qwest’s policy is an effort to ensure that orders being held hold some promise of being filled.

110. However, a Qwest policy of canceling ALL CLEC LSRs when facilities are exhausted without further analysis is not acceptable.  Qwest must treat its wholesale customers (CLECs) at parity with its retail customers.  As the owner of the enterprise, Qwest is free to make its own business decision as to whether to build additional facilities, to require a capital contribution from its customer, or not to build.  Such a decision must be made without discrimination.  A policy of carte blanche denial of CLEC LSRs when facilities are not available cannot be found to be at parity.  Staff recommends that Qwest strike the language “provided that facilities are available” from SGAT §§ 9.2.4.3.1.2.4, 9.23.1.4, 9.23.1.5, 9.23.1.6, and 9.23.3.7.2.12.8 and make any and all conforming changes required to remove any language that would allow Qwest to reject CLEC LSRs without Qwest first performing the engineering economic analysis necessary to make the business decision as it would for its retail customers.  Inevitably, some – but not all - LSRs will become held as a result of such an undertaking. 

Impasse Issue No. Loop 31(b):

Whether Qwest is required to construct loop facilities for CLECs when no facilities are available, and whether Qwest’s “Build Policy” is appropriate.

Background:

111. Qwest has added § 9.1.2.4 to the SGAT.  That section specifies that Qwest will notify CLECs of major loop facility builds that exceeds $100,000 in total cost.

Positions of the Parties:

112. With respect to the first question, AT&T, Covad, and WorldCom assert that Qwest is required to construct loop facilities for CLECs when no facilities are currently available.  Their arguments are essentially the same as those presented for Impasse Issue No. Loop 9(c).  They contend that Qwest is obligated to build UNEs, except dedicated transport, on a nondiscriminatory basis at cost-based rates.

113. With respect to Qwest’s current build policy, (the second issue), AT&T and WorldCom assert that Qwest’s agreement to build DS0 loops for CLECs if Qwest has an obligation to build under its Provider of Last Resort (“POLR”) obligations (limited to the first voice grade line per address) does not go far enough and does not comply with the Act and FCC’s rules.

AT&T further argues that Qwest will have the ability to get in queue for new facilities ahead of CLECs because Qwest will always possess superior and advanced knowledge regarding its own build plans.  Qwest’s agreement to notify CLECs about major loop facility builds does not completely alleviate CLEC concerns that Qwest will be able to give its retail customers preferential treatment in the design, development, and access to future facilities builds initiated by Qwest.

114. While accepting Qwest’s proposal regarding notification to CLECs of major loop facility builds, Covad still has concerns that Qwest can give preferential treatment to its 
customers regarding future facility builds.  Also, because Qwest has refused to provide additional information regarding remote DSLAMs, NGDLC, or related functionalities that may also be deployed, Covad may be precluded from capitalizing on the advanced notification.  Until such time as Qwest implements the new notification process, Covad reserves the right to reopen this issue.

115. With respect to the first question, Qwest asserts that it has no obligation under the Act or the FCC rules to construct loop facilities for CLECs when no facilities are available.  Its arguments are essentially the same as those presented for Impasse Issue Loop No. 9(c).
 Under its current build policy, (the second question), Qwest will only build facilities for primary DS0, 2-wire, analog loops.  If a CLEC wants something additional built, Qwest will do so if the CLEC submits a request pursuant to the special construction provisions of the SGAT.  Qwest will construct loop facilities to end-users required to do so to meet its POLR obligations.
  Qwest asserts its policy is appropriate.

116. If a pending construction job would meet a CLEC’s requirements, Qwest will notify the CLEC and hold the order until the construction job is completed.  In addition, Qwest’s build policies are consistent with those of other ILECs.

117. Qwest contends that, contrary to the arguments raised in workshop discussion by AT&T and Covad, the fill factor used to calculate Qwest’s loop rates in the previous cost docket does not require Qwest to build new facilities for CLECs when Qwest’s facilities are exhausted.  Nor are the costs Qwest incurs to build new facilities for CLECs included in the prices for UNEs.  Qwest has made a significant accommodation to CLECs in agreeing to share build information to enable CLECs to determine where facilities may be placed and to plan accordingly.

Findings and Recommendation:

118. As previously stated in Impasse Issue Loop 9(c), ILECs are required to build UNE facilities in order to provide a CLEC with an unbundled loop when no facilities currently exist in certain circumstances thus providing equal treatment between their retail end-user customers and their wholesale operations.

Whether Qwest as a Provider of Last Resort is obligated to provide only one (or primary) DS0 service and no additional circuits per customer is an issue that has not been addressed by this Commission or by the state courts.
  It is Staff’s opinion that there is no such limitation in the Colorado statutes and that the POLR obligation extends to all quantities of basic service requested by a customer.  

119. Qwest has made a decision not to cancel orders when there is a pending build and further it is willing to share information with CLECs in order to help them decide whether or not adequate facilities are in place to accommodate a request.  This is an adequate policy and does not need to be revised.

Impasse Issue No. Loop 33:

Whether Qwest has taken the necessary steps to prevent its technicians from engaging in anti-competitive behavior.

Positions of the Parties:

120. Covad asserts that, based on Covad’s experience, Qwest is unable to eliminate anti-competitive and discriminatory behavior by its technicians.
  Such behavior damages Covad’s relationship with its customers and impedes its ability to compete.

121. Qwest states that it takes Covad’s concerns extremely seriously.  Qwest points out that it has a Code of Conduct (“COC”), which employees are required to sign as a condition of employment.  Violators are subject to discipline, up to and including termination of employment.
  Additionally, Qwest contends that it has taken a number of steps to ensure compliance with the COC.  First, its CEO sent a letter to all employees directing them to review the COC, indicating that failure to do so would result in the employee and the employee’s supervisor being ineligible for bonuses.
  Second, Qwest issued a two-page memorandum to all network employees that described, in detail and in plain English, Qwest’s policies against anti-competitive behavior.
  Finally, Qwest introduced information at the workshop that discussed employee terminations of employment for violations of the COC.  In sum, Qwest asserts that its policies and procedures comply with both the letter and the spirit of the Act.

122. Covad points to a number of reasons why Qwest's COC is insufficient.
  First, its technician union employees are not required to sign the COC.   Second, the COC has been in place during Covad’s entire relationship with Qwest and has not prevented inappropriate technician behavior.  Third, the provisions of the COC are described in terms that are not readily comprehensible to the average person.  Fourth, Qwest’s encouragement of its technicians to promote its own services invariably leads to incidents of inappropriate behavior.  Finally, Qwest’s policy to investigate COC violations is ineffective; and there is no assurance that any substantive or meaningful investigation will occur.

Findings and Recommendation:

123. One of the principal goals of the Act is to provide CLECs a meaningful opportunity to compete within the local exchange market.  To further this goal, the Act requires a § 271 applicant to show that it offers "non-discriminatory access to network elements," such as the local loop.
  The FCC has interpreted this to mean that a BOC must deliver the unbundled local loop to a competing carrier within a reasonable time frame, with minimal service disruptions, making sure it is of the same quality as it would be for its own customers.
  It is Staff's opinion that this obligation includes ensuring the loops (and other network elements) are not delivered in an anti-competitive manner.  A technician who makes disparaging comments regarding a CLEC while provisioning its loops provides service that is discriminatory and anticompetitive, in direct violation of the Act.  Staff finds this type of conduct intolerable.

124. Having said this, it is Staff's opinion that Qwest's policies and procedures are sufficient to ensure that it meets this obligation.  As described above, Qwest has instituted a Code of Conduct that explicitly prohibits employees from engaging in conduct that is disparaging of CLECs.  This is a company wide policy that originates from the highest levels of Qwest management.  Furthermore, Qwest has implemented a number of procedures to ensure that the code is properly understood.  This includes providing video training to its technicians and issuing a two-page memorandum to all network employees describing, in detail, Qwest's policy and obligations.  Finally, Qwest has instituted appropriate disciplinary procedures, which include possible termination of employment, for violations of the code.

125. Covad argues that the Code of Conduct is insufficient to prevent misconduct, pointing to a couple of alleged incidents that have occurred since the COC was put into effect.  It is Staff’s opinion that the alleged incidents are not enough to show a pattern of anti-competitive behavior.
  The reality of the situation is that Qwest is a large corporation.  While it is Qwest's obligation to ensure that misconduct does not occur, it cannot control 
the actions of every person within the organization at all times.  Put simply, there is not much more Qwest can do beyond instituting a Code of Conduct, ensuring that its employees understand it, and providing disciplinary action for violations.

126. As an additional measure, Covad asks for verified assurance that appropriate personnel have taken corrective action for every incident reported by Covad.  Qwest does not contest this request.  On the contrary, Qwest has taken every step necessary to ensure that Covad is kept informed on all investigations into alleged misconduct.

127. In conclusion, Staff recommends that the Commission find Qwest’s SGAT language is in compliance with regard to this issue.

Impasse Issue No. Loop – 34(1):

Whether CLECS are required to disclose Network Channel/Network Channel Interface (“NC/NCI”) codes to Qwest.  SGAT §§ 9.2.2.7 and 9.2.6.2.

Positions of the Parties:

128. Rhythms, supported by AT&T, Covad, and WorldCom, argues that NC/NCI codes should not be provided to Qwest by CLECs for several reasons.
  First, spectral mask data are proprietary and competitively sensitive; and the disclosure of these data to a competitor is unreasonable.  Second, the logistical burden in recording these codes would be daunting for both CLECs and Qwest.  Third, spectral mask data are also highly unreliable.  Finally, under Rhythms’ proposed standards-based approach, the spectral mask information is completely unnecessary for resolving disputes.

129. Additionally, Rhythms believes that the Third Order on Advanced Services established an interim policy that is now unnecessary.
  It contends that the Network Reliability and Interoperability Council (“NRIC”) has proposed eliminating the reporting of spectral mask information as unnecessary and will ask that the FCC clarify that any such policy be rescinded.

Qwest argues that CLECs are required to disclose NC/NCI codes.
  NRIC recommendations include the use of nine spectrum classes to identify types of advanced services, and Qwest is in the process of implementing the NC/NCI codes established by 


the Common Language Group for spectrum management purposes.  Qwest points out that the FCC has determined that ILECs need information regarding advanced services deployed on their networks.  Additionally, the FCC has rejected the position that Rhythms advances and requires CLECs to disclose information on deployment of DSL technology so that ILECs can maintain accurate records and resolve potential disputes.  In sum, according to Qwest, disclosure of this information is not optional and is a requirement of the FCC’s national spectrum policy.

130. Additionally, Qwest points out that it commits to maintaining the confidentiality of this proprietary information in accordance with FCC rules and the provisions of the SGAT addressing the protection of proprietary information.

131. WorldCom attached to its Comments on Staff’s Draft Report a copy of an ex parte presentation dated September 14, 2001, made to the FCC addressing the exchange of spectrum management information between loop owners and service providers.
  WolrldCom argues that, since the FCC is likely to reverse its previous position by the adoption of this recommendation, the Commission should not order the disclosure of the NC/NCI codes and should monitor the actions of the FCC instead.

Findings and Recommendation:

132. In its Advanced Services First Report and Order the FCC made it clear that ILECs must disclose to requesting carriers information with respect to the number of loops using advanced services technology within the binder and type of technology deployed on those loops.
  The FCC stated:  “such disclosure will allow for a more open and accessible environment, foster competition, and encourage deployment of advanced services."

133. The FCC subsequently reaffirmed this obligation in its Line Sharing Order.
  It also made it clear in the Line Sharing Order that CLECs must provide to ILECs information on the type of service they wish to deploy.
  The FCC felt that providing this information would encourage the deployment of advanced service by minimizing "conflicts over whether the proposed deployment falls within the presumption of acceptability."
  Put more simply, providing this information allows both parties to know what technology is already deployed within the loop and what the prospects are of additional deployment significantly degrading the performance of these services.  It is clear that this is a reciprocal obligation and should be indicated as such within the SGAT.

134. The FCC has noted that protecting the proprietary rights of carriers is of utmost importance.
  However, it felt that the benefits of applying these reporting obligations outweighed any burdens on the parties.  Staff will not second-guess the FCC's view on this issue.  In any event, all parties should be, and are, required to use such information for network purposes only.  Any other use of this proprietary information would subject the offending carrier to legal action.

Rhythms argues that providing this information is unnecessary to resolve disputes because parties that comply with T1.417 standards will not cause disturbances.  Staff does not agree with this contention.  First, all carriers may not comply with industry spectrum guidelines.  Second, new types of DSL service may be deployed that may not yet have guidelines designed for them.

135. In sum, Staff recommends that SGAT § 9.2.6.2 correctly requires NC/NCI code reporting by CLECs who order xDSL loops.  Staff recommends, however, that Qwest revise SGAT § 9.2.6.2 to reflect Qwest’s reciprocal obligation to provide NC/NCI codes to requesting CLECs.  Additionally, Staff recommends that Qwest revise its SGAT to state explicitly that this proprietary information will be used for network purposes only.  Staff reserves the right to revisit this issue upon any significant policy changes by the FCC as contained in an order or other official document or action.

Impasse Issue No. Loop 34(2):

Whether Qwest is required to implement an interim process for spectrum management from remote terminals in advance of T1E1 recommendations on the subject.

Positions of the Parties:

136. Rhythms, supported by AT&T, Covad, and WorldCom, asserts that spectrum disruption can occur with the remote deployment of ADSL or VDSL technologies and that whole neighborhoods may be cut off from being able to obtain advanced services from CLECs.
  Qwest is deploying ADSL and VDSL terminals in remote premises in Colorado.  Similar situations can occur with the deployment of “repeatered” services.

137. Rhythms acknowledges that, for these two circumstances, there are currently no standards adopted by T1E1.  However, Rhythms contends that Qwest mistakenly believes that, in the absence of such standards, it may continue to deploy intermediate devices and remote ADSL that will disrupt other carriers’ services.  Additionally, Rhythms argues that such a standard is far off in the future, if ever.  T1E1 and NRIC are dominated by ILECs and their equipment manufacturers, so ILECs maintain virtual veto power over any CLEC-proposed standard.  These are existing standards-based approaches which can be used now to assure that all carriers can co-exist in the loop plant.  Qwest refuses to use the T1.417 standard as a guideline for deploying intermediate devices and remote DSL.

138. In sum, Rhythms contends that, given that it is technically feasible, there is no excuse for Qwest to continue to deploy ADSL and VDSL in remote terminals that will assuredly wipe out central office-based CLEC services.  It makes no sense to have one rule for central office facilities and another for remote facilities.

Qwest argues that there is no reason to rush the judgment on this issue and to require it to implement draft proposals that remain under discussion in industry forums.
  It contends that the FCC has designated the NRIC to advise the FCC on spectrum compatibility standards and spectrum management policies and to report to the FCC on issues after 


receiving input from industry standards bodies, such as the T1E1.4.  Additionally, Qwest points out that NRIC’s final report to the FCC is due in January 2002 and that the T1E1 continues to discuss the issue of the use of intermediate devices and the remote deployment of DSL.

139. Further, Qwest contends that, when it deploys remote DSL, it locates the remote DSL further out in its network than central office-based ADSL will work.  This placement will not cause an interference problem for such services.  Qwest will continue to deploy in this way until final standards are developed.

140. In sum, Qwest asserts that the Commission should not decide an issue that remains under discussion by the industry experts designated by the FCC and that is now only a potential problem for Rhythms.

Findings and Recommendation:

It is Staff's opinion that this issue is better left for another forum where it can be examined in a more deliberate manner.  Currently there are no industry standards for the deployment of intermediate devices or remote deployment of xDSL.  Staff does not recommend issuing guidelines that have not been thoroughly researched, with input from all the parties.  The FCC has charged the NRIC to make a recommendation on this issue.
  The parties can petition the Commission to revisit this issue when such guidelines are released.  Therefore, Staff recommends that Qwest's SGAT be deemed in compliance with regard to 


this issue at this time with the following recommended addition to its SGAT: Qwest should add a new SGAT section, or clarify § 6.2.6.1, specifying that Qwest will deploy remote DSL systems beyond 15.5 kft. in accordance with the T1.417 – Spectrum Management Standard. This will insure that there is no untoward interference between Qwest systems and CLEC central-office-based DSL deployments.

Impasse Issue No. Loop 34(3):

Whether Qwest is required to transition T1 facilities to other technologies when interference disturbances occur.  SGAT § 9.2.6.4.

Positions of the Parties:

141. Rhythms, supported by AT&T, Covad, and WorldCom, argues that the FCC has designated T1s as a “known disturber” and requires state commissions to treat them differently.
  Rythms points out that the FCC empowered state commissions to determine how to dispose of existing known disturbers in the network.  It contends that the FCC recognized a binder management approach only as an interim measure.

Additionally, Rhythms argues that Qwest’s spectrum management proposal utterly fails to address how it intends to eliminate the future deployment of future T1s and to transition existing T1s to less disruptive technologies.
  Qwest suggests that it will abide by future FCC orders on the use of analog T1s in its network.  However, the FCC has made it clear that it does not intend to issue new rules on known disturbers because it has left the issue 

to state commissions to decide.  The FCC has suggested that states can order the sunsetting of existing T1s and can block new deployments.

142. As a solution, Rhythms proposes a less drastic alternative that would allow Qwest to leave in place, and continue to deploy, T1s so long as they are not disrupting CLECs’ services.
  If disruption occurs, Qwest must immediately transition to another technology that complies with the T1.417 standard.  If no appropriate alternative technology exists in a particular case, Qwest could seek a waiver of the requirement from the Commission.

143. Qwest asserts that it is complying with the FCC policy and is appropriately managing its T1s in a way that considers the innovative technology needs of CLECs by segregating known disturbers.
  It contends that its services are not automatically trumping innovative services offered by CLECs.  Qwest points out that its practice is to place repeatered services in binder groups by themselves and to deploy T1 facilities in a separate binder group from other DSL services.  Qwest argues that it is not required to deploy Rhythms’ preferred technology, so long as the technology Qwest deploys is properly managed.  Qwest commits to move to a less interfering technology wherever possible.  Thus, there is no basis to require further dislocation of T1 services.

Findings and Recommendation:

144. Section 706 of the 1996 Act instructs the FCC to "encourage the deployment, on a reasonable and timely basis, of advanced telecommunications capability to all Americans."
  In its Line Sharing Order, the FCC decided that this mandate required the establishment of ground rules concerning what technologies can be deployed and who has the ultimate say on deployment issues.
  One of the basic ground rules is "first-in-time," meaning the technology that is deployed within a network first prevails over subsequent interfering technology.

145. However, the FCC has recognized an exception to the "first-in-time" rule for what it called "known disturbers".
 Known disturbers are technologies that are prone to cause significant interference with other services deployed in the network.  The FCC felt that allowing known disturbers to prevail in interference disputes would result in the inhibition of the deployment of innovative technologies.

146. The FCC has concluded that it is up to the state commissions to decide how to handle the disposition of known interfering technologies.
  It has indicated a number of alternatives that state commissions can consider, including binder group management and instituting a sunset period.
  Binder group management allows the ILEC to manipulate the configuration of binder groups in order to eliminate disturbances.  This includes segregating known disturbers, such as T1s, if necessary.  Although the FCC explicitly disapproves of binder group management, it recognizes that in this instance the interference risks associated with mixing known disturbers with other technologies outweighs the risks of anticompetitive segregation practices.

147. The FCC also allows the state commission the latitude to implement a sunset period to phase out a particular known disturber.  However, the FCC notes that a sunset period may not be appropriate in all circumstances.
  In some areas, T1 deployment may be the only method of providing high-speed transmission.  Additionally, transitioning to less interfering technologies could result in the disruption of services for many subscribers.  In any event, the FCC concluded that the industry should attempt to "discontinue the deployment of known disturbers" whenever possible.

148. It is Staff’s opinion that implementing a sunset period is too drastic a measure at this time and on this record.  Such a policy would require Qwest to undertake an extremely expensive and time-consuming process.  Additionally, it would cause the disruption of service for many end-user customers.  Staff recognizes that the FCC favors the phasing out of known disturbers.
  However, Staff feels that the decision to institute such a policy is better left for another docket, where the issue can be examined in more detail.

149. Nonetheless, it is Staff's opinion that, in order to gain § 271 approval, Qwest must commit to eliminating interference from known disturbers, specifically its analog T1 service.  As the FCC has noted, this can be achieved by segregation of the known disturber, and by other interference protection techniques.
  Qwest must deploy a different, less interfering, technology only if segregation does not relieve the interference.
  If a less interfering technology is not technically feasible, Qwest may petition this Commission for a waiver.  It is Staff’s opinion that this resolution is consistent with the "competing goals of maximizing noninterference between technologies and not interfering with subscriber services."

150. Staff recommends that Qwest revise SGAT § 9.2.6.4 accordingly.

Impasse Issue No. Loop 36:

Whether the standard intervals specified in Exhibit C of the SGAT are reasonable and appropriate.

Background:

151. CLECs propose shorter standard intervals than are specified in the SGAT Standard Interval Guide (“SIG”), as contained in Exhibit C, for the following categories: (a) 2/4-wire analog voice grade loops; (b) 2/4-wire non-loaded loops, basic rate ISDN capable loops, and ADSL compatible loops that do not require conditioning; (d) DS-1 capable loops, DS-1 capable feeder loop, 2-wire analog distribution loop; (h) repair intervals for basic 2-wire analog loops, line sharing, and line splitting; and (g) loop conditioning.

Positions of the Parties:

152. AT&T, supported by Covad and WorldCom, argues that Qwest must modify its SIG in order to allow CLECs to compete effectively.
  It does not agree with Qwest’s contention that the intervals in the SIG were agreed upon as part of the development of PID OP-4 in the ROC OSS Test and that CLECs are foreclosed from requesting revisions in this proceeding.  AT&T contends that the SIG was never presented to the ROC TAG for approval; further, the ROC TAG did not (and could not) formally approve any of the standard intervals in the SIG because it does not control such approval.

153. Additionally, it argues that, to the extent standard intervals proposed by Qwest impair the CLEC’s ability to meet retail service quality standards imposed by the Commission, Qwest’s intervals are improper.

154. The CLECs raise a number of specific arguments regarding the intervals.  With respect to intervals for categories (a) and (b) (above), they assert that conversions for these loops require simple jumping and migration work and should not take more than three days
.  The availability of “Quick Loop” for loops with number portability would resolve AT&T’s issues with category (a).

With respect to the interval for category (d), Qwest originally proposed the intervals that AT&T is requesting.  Qwest subsequently extended these intervals, arguing that they are the same as those which exist on the retail side and are thus at parity.  AT&T objects to the changes, asserting that Qwest changed its retail intervals in the last year to compensate for poor retail service quality.
  Poor service quality on the retail side should not be used to drive parity decisions on the wholesale side.

155. With respect to the interval for category (h), AT&T states that its proposed 18-hour interval is clearly justified and realistic on the basis of Qwest’s demonstrated performance for mean time to restore retail customers (4-8 hours) and wholesale customers (3-9 hours).
  Further, Qwest’s parity argument, that the performance measure standard of 24-hour intervals for retail and wholesale customers is appropriate, is flawed.  It is AT&T’s position that parity is measured based upon the actual service Qwest provides to its retail customers, not the standard established by state commissions.  If Qwest is consistently beating the 24-hour interval, it is appropriate to lower the interval for purposes of the SGAT.

156. With respect to the interval for category (g), Covad argues that the 15-day interval for conditioned loops is too long, given what must be accomplished.
  The first three tasks for conditioning are primarily clerical in nature.  The final task, performing the work, can typically be done in an hour.  From a practical standpoint, a five-day interval for conditioned loops is eminently feasible and, in fact, Qwest has demonstrated that it can deliver such loops in fewer than 15 days.  The only impediment to five-day interval is self-imposed constraints by Qwest.

157. Qwest argues that the intervals in the SIG are appropriate.
  It states that the intervals correspond with the ROC PID benchmarks.  It believes that the SIG forms an integral part of the ROC testing, particularly PID OP-4.  CLECs actively participated in the ROC 
process to develop PIDs with retail parity or benchmark standards, and no issue was off the table in the discussions.  Though the ROC TAG did not work through the SIG item-by-item, Qwest asserts that there is no question that the SIG intervals are integrally related to the benchmarks and the retail parity measures in PID OP-4.  The ROC TAG process was exhaustive and was established in collaborative proceedings.  The FCC has recognized that standards thus developed give carriers a meaningful opportunity to compete.

158. With respect to the CLECs’ contention that the SIG intervals should be revised to be consistent with Colorado’s service quality rules, Qwest argues that the Commission should view the intervals in light of the industry consensus that they reflect.
  Certain intervals are consistent with the Commission’s existing rules.  In some cases, the rules do not address the intervals proposed in the SIG, which are more favorable to CLECs as compared to the intervals of other ILECs.  In those instances in which the Commission’s existing rules require a shorter interval than those included in the SIG, Qwest suggests that the Commission take advantage of the complete and exhaustive industry participation in the ROC process.  The Commission can consider future rule changes in light of the ROC process, as it seemed to indicate it might do in staying Qwest’s appeal pending the outcome of deliberations in this docket.

159. Finally, Qwest argues that the CLECs have presented no factual evidence supporting their demands for shorter intervals.

Findings and Recommendation:

160. As an initial matter, Staff looks to the FCC for guidance on this issue.  Section 251(c)(3) of the Act states that ILECs have the responsibility to provide "non-discriminatory access to network elements on an unbundled basis."  The FCC has interpreted this to mean that, for those functions the BOC provides to competing carriers that are analogous to the functions a BOC provides to itself in connection with its own retail service offerings, the BOC must provide access to competing carriers in “substantially the same time and manner” as it provides to itself.
 This "parity" requirement obligates an LEC to provision UNEs, such as sub-loops, in a time frame equal to its retail service.  If no retail analogue exists, an LEC must provision UNEs in a manner that provides "efficient competitors with a meaningful opportunity to compete.”
  The FCC has indicated that the state commissions have the ability to determine what standard or standards are reasonable under these guidelines.
  The FCC will give deference to standards that have been established through a collaborative process.

161. It is Staff's opinion that, to the extent that the SIG intervals are comparable to PIDs established in the ROC OSS Test process, as they are ultimately filed in the Colorado § 271 process and accepted by the Commission, they should be deemed reasonable.  The ROC testing is an open and collaborative process intended to measure Qwest's performance in specific areas.  Through the ROC OSS process, the parties have worked together to establish benchmarks that Qwest must meet to show it has opened the local market to competition.  ROC OSS Test participants, including AT&T, had an opportunity to challenge these standards.
  The FCC has recognized that, where benchmarks are established in the course of collaborative proceedings that permit all interested carriers to weigh in, the benchmarks are presumed to give carriers a meaningful opportunity to compete.

162. At time of the writing of this Staff recommendation, a filing by Qwest for approval of the ROC PIDs for use in Colorado has not yet occurred as required by the hearing commissioner’s Procedural Order.  When that required filing occurs, the Colorado participants may raise issues concerning the appropriateness and/or completeness of the ROC OSS PIDs.

Staff is concerned that some of the PID benchmark intervals established in the ROC OSS Test do not comply with Colorado's wholesale service rules.
  Staff recognizes that the collaborative ROC OSS Test process does not allow for benchmarks tailored to each individual state’s service rules.  However, this does not make Colorado's wholesale service rules obsolete or irrelevant.  To the contrary, where the ROC benchmarks conflict with the Commission's wholesale service rules, the rules must prevail in the SGAT unless the Commission grants a specific rule waiver.
  Simply put, the rules are the current law in Colorado.  Additionally, these provisions were designed to assist the Commission in implementing the competitive mandates of the Act and of the Colorado Telecommunications Act of 1995 and were established, like the ROC benchmarks, through a collaborative process where all participants had a chance to provide input.
  It is Staff’s opinion that, in situations in which the ROC OSS benchmark intervals are longer than Colorado wholesale service rules, Qwest must adopt the Colorado rule intervals in the SIG or seek a waiver by an appropriate filing.

163. In sum, Qwest must provide service intervals that are at parity with the service it provides itself.
  If no retail analogue exists, Qwest must provide service intervals equal to the benchmarks established in the ROC OSS process as modified by Commission order adopting the benchmarks for use in Colorado.  Additionally, these intervals must comply with Colorado's Wholesale Service Rules, found in 4 CCR 723-43, unless waived.  Staff recommends that Qwest revise the Service Interval Guide found at Exhibit C of the SGAT accordingly.

Impasse Issue No. Loop 37:

Whether Qwest is required to redesignate interoffice facilities where loop facilities are at exhaust.

Positions of the Parties:

164. Supported by Covad and WorldCom, AT&T argues that, if distribution facilities are at exhaust between two Qwest offices and Qwest receives orders for UNE loops that could be filled by redesignating interoffice facilities to distribution facilities, Qwest should be required to redesignate to meet CLEC demand.
  AT&T contends that, given Qwest’s refusal to build facilities to meet CLEC demand, this requirement makes sense.  Additionally, it asserts such a requirement will eliminate any incentive for Qwest improperly to designate facilities to reserve them for Qwest’s own use.  AT&T points out that Qwest has the discretion to use its facilities however it chooses when the need arises.  In sum, AT&T argues that Qwest’s policy is contrary to law, effectively allowing Qwest to reserve capacity for itself and denying CLEC access to unused capacity for use as UNE loops.

165. Qwest argues that it does not redesignate interoffice facilities (“IOF”) to loops for itself and has no obligation under the Act or FCC rules to do so for CLECs.
  Qwest contends that complying with AT&T’s request would be extraordinarily burdensome, given the physical characteristics and configuration of IOF in Qwest’s network.  Qwest points out that its general practice, as part of its engineering process, is to transition IOF to loop facilities when an entire IOF copper plant is retired and replaced with fiber, provided the entire copper plant is in good enough condition to use as loop facilities.

Findings and Recommendation:

166. It is Staff's opinion that Qwest need not redesignate interoffice transport facilities when loop facilities are at exhaust.  Neither the FCC nor the Act requires Qwest to do this.  However, Qwest is required to treat the CLECs in the same manner as it treats itself.
  As long as Qwest does not provide this redesignation service for itself, it does not have to provide it for any CLEC.  AT&T has not presented any evidence to the contrary.  [However, Staff is aware of a situation in which the reverse occurred.  Qwest redesignated distribution facilities as interoffice facilities in the instance of replacing its interoffice transport facilities to Rico Telephone Company.]  It goes without saying that orders for UNE loops that go unfilled because of exhausted distribution facilities under the circumstances more fully described in Impasse Issue Nol Loop 31(a) above, will be treated as held orders, and Qwest will be liable to the CLEC for any appropriate remedy including penalties under the Performance Assurance Plan.

167. Therefore, Staff recommends that no further action be taken on this issue.

CHECKLIST ITEM 2 – ACCESS TO UNBUNDLED NETWORK ELEMENTS

Impasse Issue No.  LSPLIT 1(a) and (b):

1(a):  Whether Qwest is required to provide CLECs access to Qwest POTS splitters.  SGAT § 9.21.2.1.2.

1(b):  If so, whether the splitters must be located as close to the Main Distribution Frame (“MDF”) as possible.  SGAT § 9.21.2.1.6.

Positions of the Parties:

168. WorldCom argues that Qwest should not be permitted to offer only CLEC-owned splitter deployment options.  It contends that Qwest’s failure to deploy line splitters at the request of a CLEC effectively destroys the utility of UNE-P as a viable means of competing for residential customers who want advanced services.
  Furthermore, without the option of an ILEC-furnished line splitter, a CLEC UNE-P provider would have to purchase or augment collocation space, to deploy its own splitter, and to go through a provisioning process that is lengthy, cost prohibitive, and unduly disruptive to the customer.

169. WorldCom also asserts that the Texas PUC determined that line splitters must be located as close to the MDF as possible.

170. AT&T argues that Qwest should be required to provide access to outboard splitters in its central offices and remote terminals and to make them available to CLECs on a line-at-a-time or shelf-at-a-time basis.  It contends that Qwest’s reliance on the SBC Texas Order to deny CLECs access to splitters is unwarranted.
  AT&T points out that the FCC intends to address this ILEC obligation again in its future reconsideration of the UNE Remand Order.  Therefore, the SBC Texas Order is not dispositive of what the FCC may decide in the future or what state commissions may order to promote competition and the broader availability of advanced services.

171. Additionally, AT&T contends that the Commission is free to set more stringent requirements than the FCC.
  AT&T cites the recent Texas PUC arbitration decision as an example, arguing that the Texas PUC found that the provision of splitters by the ILEC is necessary to provide access to the low and high-frequency spectrum portions of the loop in order for a CLEC to provide any telecommunications service that can be offered via those network elements, specifically including DSL services.  Furthermore, the Texas Commission found that requiring CLECs to collocate to gain access to the high frequency portion of the loop increases the likelihood and duration of service interruptions, introduces unnecessary delays, and unnecessarily wastes space.

172. Qwest argues that, in both the SBC Texas Order and the Line Sharing Order, the FCC has specifically rejected the contention that ILECs must provide line splitters to CLECs over UNE-P.
  According to Qwest, in the Line Sharing Order, the FCC is clear that ILECs have the option of providing line splitters themselves or allowing CLECs to place their splitters in the ILEC’s central offices.  Qwest asserts that both WorldCom and Covad concede that the FCC has not yet required ILECs to provide access to splitters and that such access is not a condition of obtaining § 271 approval.

173. Qwest further argues that the decisions of the Texas PUC do not control over FCC orders in this Colorado § 271 proceeding.
  Additionally, Qwest notes that the Texas PUC decision expressly limited its finding to “stand-alone” splitters, which does not apply to a splitter that has been incorporated into a DSLAM.  Qwest notes that, in the Multi-state proceeding, the facilitators refused to require Qwest to purchase and own POTS splitters on behalf of CLECs.

174. Finally, as to WorldCom’s demand regarding placement of splitters as close to the MDF as possible, Qwest states that it does not provide access to Qwest’s splitters, therefore issues regarding placement of splitters are moot.

Findings and Recommendation:

175. Staff believes that the FCC's position on this issue is quite clear: ILECs are not currently required to provide access to splitters for § 271 approval.  In its SBC Texas § 271 Order the FCC explicitly stated:

We reject AT&T's argument that SWBT has a present obligation to furnish the splitter when AT&T engages in line splitting over the UNE-P.  The Commission has never exercised its legislative rulemaking authority under 251(d)(2) to require incumbent LECs to provide access to the splitter, and incumbent LECs therefore have no current obligation to make the splitter available…

***

The fact remains, however, that SWBT had no such obligation during the period covered by this application and therefore, any SWBT failure to provide access to the splitter can provide no basis for denying this application.

From the above statement it is obvious that the FCC will not deny an application based on non-existent obligations.

176. As far as Staff is aware, the FCC has yet to revisit this issue so Qwest's obligation remains unchanged.  Therefore, at present, Qwest's application will not be denied if it does not provide access to its splitters.

177. Staff notes, however, that the FCC's position does not close the issue.  AT&T argues that § 251 of the Act allows state commissions to impose more stringent, pro-competitive rules than required by the Act or the FCC.
  AT&T relies heavily on the Texas Public Utilities Commission’s decision in which it approved an arbitrator's decision requiring Southwestern Bell Telephone to allow access to its stand-alone POTS splitters.

178. While Staff agrees with AT&T that this Commission is not constrained in this instance by the FCC’s rules and has the authority to apply more stringent requirements, Staff does not believe that it is necessary in this instance.  Colorado already has specific guidelines for access to unbundled network elements.
  Similar to the FCC's rules, they do not include the splitter either as part of the UNE Loop or as a separate unbundled network element.
 

179. Staff recommends that Qwest not be required, at this time, to allow access to its POTS splitters.
 However, Staff notes that the FCC has stated that it intends to reconsider this issue in the future.
  Therefore, Staff reserves the right to revisit this issue at that time.  This recommendation renders impasse issue 1(b) moot.

Impasse Issue No. LSPLIT 2:

Whether Qwest is required to offer its retail DSL service on a stand-alone basis when a CLEC provides voice service over UNE-P.

Background:

180. Qwest only offers its retail DSL product if Qwest is the underlying voice service provider.  Additionally it only offers its DSL service on a resale basis when Qwest provides the underlying voice service at retail or a competing carrier provides voice service by resale.

Positions of the Parties:

181. AT&T, supported by WorldCom, argues that Qwest’s policy of disconnecting its retail Megabit DSL service from a customer who decides to change to a CLEC for local voice service is retaliatory, anticompetitive, and a clear barrier to entry.
  It asserts that the only reason for Qwest to walk away from a lucrative business on a loop that is already DSL-conditioned and in-service is to discourage its customers from switching their local service to a CLEC.  In AT&T’s opinion customers should have the option to maintain their existing Megabit service or to switch to another DSL provider.  Additionally, according to AT&T, neither the SBC Texas Order nor the Line Sharing Reconsideration Order is dispositive on this issue; and neither precludes the Commission from reaching a different conclusion, which is precisely what AT&T urges the Commission to do.

182. Qwest contends that it has no obligation to provide its retail DSL service on a stand-alone basis when the CLEC provides voice service over UNE-P.
  According to Qwest, in the SBC Texas Order the FCC ruled that the ILEC has no obligation to provide xDSL service to customers who choose to obtain voice service from a competitor that uses UNE-P.  In addition, Qwest asserts, in the Line Sharing Reconsideration Order the FCC upheld this concept.  Finally, Qwest argues that its policy does not constitute a barrier to entry.  A CLEC may provide its own DSL service to its voice customer or may choose to resell Qwest’s voice and DSL services, or the voice customer can obtain DSL service from another provider.  Additionally, Qwest’s retail DSL product is merely a competing product in the broadband market, a market dominated by cable modem service and in which Qwest cannot exercise market power.

Findings and Recommendation:

183. Staff is of the opinion that the FCC is clear on this issue:  An ILEC is not required to provide xDSL service when it is no longer the voice provider.  The FCC explicitly stated in the Line Sharing Reconsideration Order that, "[a]lthough the Line Sharing Order obligates incumbent LECs to make the high frequency portion of the loop separately available to competing carriers on loops where incumbent LECs provide voice service, it does not require that they provide xDSL service when they are no longer the voice provider."
  However, the FCC's statement was strictly limited to the context of the Line Sharing Order.  The FCC noted that this action could still be a violation of §§ 201 and/or 202 of the Act.
  The FCC urged AT&T to take this issue up in another forum.

184. Staff questions AT&T's claim that Qwest's actions are anticompetitive and a barrier to entry.  Admittedly, there may be a scenario in which a customer would be uneasy about switching voice services because of fear losing Qwest-provided DSL service.  This is called a switching cost and is very common in a free-market economy.
  Staff does not feel that in this situation Qwest’s action represents an anti-competitive practice.  There are other options available to the end-user, and it is up to the CLEC to point this out.  The CLEC may provide the DSL service itself, the customer can choose from another competing provider, or the end-user can even elect another form of broadband service.  From Staff's viewpoint, Qwest's loss seems to be CLEC’s gain.  When Qwest willingly gives up a customer, the CLECs should be happy to fill the void.

185. In sum, Staff finds it difficult and inappropriate to compel Qwest to continue providing DSL service in this instance.  Absent explicit and concrete evidence of anti-competitive conduct, Staff will not interfere with the marketing practice of a company.  Therefore, Staff recommends that Qwest not be required to provide DSL service on a stand-alone basis when a CLEC provides voice service.

186. This recommendation is consistent with the FCC's decision in the SBC Texas Order.  In dismissing SBC's obligation to provide xDSL service, the FCC stated that "A UNE-P carrier can compete with SWBT's combined voice and data offering on the same loop by providing a customer with line splitting voice and data service over the UNE-P in the same manner."
  The FCC concluded that this type of conduct was not discriminatory.

Impasse Issue No. LSPLIT 12:

Whether Qwest is required to change SGAT references to “voice” services and “data” services to “low frequency” and “high frequency” services.  SGAT §§ 9.21 and 9.1.13.

Positions of the Parties:

187. AT&T, supported by WorldCom, asserts that the use of the terms “voice” and “data” in the SGAT creates a needless presumption that the low and high frequency portions of the loop will each be used exclusively for voice or data services.
  CLECs point out that “voice” or “data” can be carried over any frequency.  AT&T proposes language for inclusion in the SGAT that would clarify that CLECs may provide voice or data services over a loop without restriction to the low or high frequency portion of the loop.

188. Qwest indicates a willingness to consider proposed clarifying language from AT&T, which language had not been provided before briefs were filed.  Absent such language, Qwest argues that the FCC has used the terms “voice,” “data,” and “xDSL” service in connection with the loop and in the line splitting context.
  Qwest uses these terms in its SGAT and believes that they are consistent with the FCC’s terminology and that they are an accurate reflection of Qwest’s line splitting obligation.

Findings and Recommendation:

189. In the Washington workshop the parties agreed to the following language.  They now propose this language be adopted in Colorado.

9.1.13  Notwithstanding any reference, definition or provision to the contrary, a CLEC may provide any technically feasible data or voice telecommunications service allowed by law over any loop or loop portion of a UNE combination, including without limitation, "voice" services over high frequency portions of any loop or "data" services over any low frequency portion of any loop, provided such services do not interfere with "voice band" or "data band" transmission parameters in accordance with FCC rules as more particularly described in this Agreement.  Any related equipment provided by CLEC to deliver telecommunications services contemplated by this section must comply with appropriate ANSI standards such as T1.417 and T1.413.  Other references to the voice or voice band portion of the loop in this Agreement will mean the low frequency portion of the loop.

190. Staff recommends that Qwest incorporate this language into the SGAT.

Impasse Issue No. LSPLIT 20:

Whether the exceptions to the hold-harmless liability provision of SGAT §§ 9.21.7.3 and 9.24.7.3 are appropriate.
Background:

191. The parties have reached agreement on the SGAT provisions that allow CLECs or DLECS, as customers of record, to designate authorized agents to act on their behalf with Qwest on line splitting and loop splitting matters.  At issue here is the last phrase of the two SGAT sections that established an exception to the hold-harmless provision.  The phrase at issue currently reads: “unless such access and security devices were wrongfully obtained by such person through the willful or negligent behavior of Qwest.”

Positions of the Parties:

192. AT&T agrees that Qwest should not be held harmless where it has culpability for the unauthorized use of a CLEC’s security devices.  However, AT&T maintains that only a showing of Qwest’s willfulness or negligence is appropriate and that a CLEC need not demonstrate that the third party also acted wrongfully.
  Therefore, AT&T asserts that the word “wrongfully” should be stricken from these SGAT sections.  Requiring an additional demonstration of a third party’s wrongful behavior reduces the incentives and pressures on Qwest not to act willfully or negligently.

193. Qwest argues that deletion of the word “wrongful” would render the hold harmless provision meaningless.
  It asserts that every time that Qwest processes a CLEC’s request for access from an authorized agent, Qwest is “willfully,” or deliberately and intentionally, providing access.  Qwest would be unprotected every time it “rightfully” provides access.  On the other hand, where Qwest may have been careless but nonetheless provided access to a person the CLEC has authorized, Qwest could also be held liable.  While the conduct may have been technically negligent, Qwest did exactly what the CLEC asked it to do.  Qwest asserts that the word “wrongful” must be retained.

Findings and Recommendation:

194. As an initial matter, Staff notes that this dispute seems to turn on the interpretation of the term "willful."  According to Merriam-Webster's Collegiate Dictionary, the meaning of the term "willful" is "done deliberately; intentional."
  Similarly, Black’s Law Dictionary defines "willful" as:  "Proceeding from a conscious motion of the will; voluntary; knowingly deliberate."
  It is worth noting that Black's also includes in the definition "premeditated; malicious; done with evil intent."
  However, the Supreme Court has clarified this apparent discrepancy by stating:  "In civil actions, [willfully] often denotes an act which is intentional, or knowing, or voluntary, as distinguished from accidental.  But when used in a criminal context it generally means an act done with a bad purpose."
  Therefore, it is Staff’s opinion that, in this civil context, it is reasonable to interpret to the term "willful" simply to mean intentional conduct.

195. Given the above interpretation, it is Staff’s opinion that Qwest's SGAT is satisfactory.  Staff feels that, for Qwest to be liable for the acts of a third party, in this circumstance, it is reasonable to require that there should be some "wrongful" act on Qwest’s part.  In the context of this clause, this means that it allows a third party to obtain access "wrongfully."  If Qwest allows a third party to obtain access "wrongfully," it evidently committed a "wrongful" act itself.
  Staff believes that, at the very least, this must be a pre-requisite to finding Qwest liable.

196. Staff sees the term "wrongfully" as necessary to protect Qwest from unwarranted liability.  The elimination of the word "wrongfully" from the phrase potentially makes Qwest liable for the acts of third parties that received their access "rightfully."  In this scenario Qwest would not have committed an act that should incur liability, since the party that received access was supposed to receive access.
  Qwest can hardly be found liable for any third party acts in this instance.

197. AT&T suggests that the use of the term "willful" remedies this problem.  It argues that a proper construction of the clause only makes Qwest liable for actions of third parties who obtain access through Qwest's misconduct, which must be either negligent or "willful."  However, as we determined above, "willful" simply means intentional.  Therefore Qwest would be liable in all instances when it intentionally (willfully) grants access to third parties.  Again, holding Qwest liable for the actions of third parties to whom it intentionally and correctly granted access hardly seems right.

198. In sum, Staff recommends that the Commission deny AT&T's proposal to eliminate the term "wrongfully" from the phrase “unless such access and security devices were wrongfully obtained by such person through the willful or negligent behavior of Qwest” found in §§ 9.21.7.3 and 9.24.7.3.

Impasse Issue No. LSPLIT  22:

Whether Qwest is required to provide line splitting on all types of loops and resold lines.

Background:

199. Four separate impasse issues were consolidated for consideration here.  Those impasse issues are:

a)
LSPLIT – 6 (Loop Splitting)

b)
LSPLIT – 7 (Line Splitting over EELs)

c)
LSPLIT – 8 (Line Splitting over all UNE Combinations that include a loop)

d)
LSPLIT – 9 (Line Splitting over Resold Lines).

200. Qwest has agreed to provide line splitting for loops provided with UNE-P currently and with UNE loops in the future.

Positions of the Parties:

WorldCom contends that Qwest’s attempt to identify loop splitting as a specific product in the SGAT implies that it is something different from what the FCC describes in its line splitting orders.
  WorldCom has reviewed the relevant FCC orders and finds no 


reference to loop splitting, EEL splitting, or any form of splitting other than line splitting.  Therefore, WorldCom argues that the FCC line sharing orders should govern all of Qwest's named products.

201. AT&T, supported by Covad, agrees that Qwest should be required to provide line splitting on all forms of loops.
  AT&T points out that, in its Line Sharing Reconsideration Order, the FCC confirmed that line splitting must be made available on UNE-P and that the requirement to provide line sharing and line splitting applies to the entire loop.  Additionally, AT&T points out that the FCC has been clear that line splitting is part and parcel of the access a CLEC obtains when it leases a UNE.  Therefore, CLECs should have broad access to use all of the features and functionalities of the loop, and  ILECs may not impose any limitations on the use of the loop.  In sum, AT&T contends that Qwest must be required to make line splitting available on all loops as a standard offering on an unlimited basis and that Qwest cannot be allowed to limit its line splitting obligation by the terminology it uses to define its offerings in the SGAT.

202. More specifically, AT&T argues that Qwest must make line splitting available on EELs.
  It believes that CLECs should not be required to use the time consuming special request process to implement line splitting for EELs.  Additionally, it contends that Qwest should not be allowed to use the lack of demand for splitting with EELs as an excuse for not developing a standard offering.

203. Covad raises the issue of whether Qwest is obligated to provide line splitting over both copper and fiber loops.
  Covad argues that this issue is similar to Impasse Issue No. LS-18, covered in Workshop 3, and agrees to defer to the Commission's decision there.

204. Qwest argues that the FCC has established that Qwest’s line splitting obligation is to permit competing carriers to engage in line splitting over UNE-P where the competing carrier purchases the entire loop and provides its own splitter.
  It points out that, although the FCC does not impose a clear obligation to do so, Qwest has agreed to develop a standard offering for loop splitting and to work with CLECs for EEL splitting on a special request basis.  Since there are no industry standards for loop splitting, Qwest says it will work collaboratively with CLECs to define the product offering and to develop an implementation schedule.

205. Concerning line splitting with EELs, Qwest contends that it is only required to offer products if there is a current or reasonably foreseeable demand for such products.
  It does not believe that there is such a demand for ELL splitting at present.  Qwest will revisit the issue if demand increases sufficiently.

206. Qwest argues that the CLEC claim that Qwest is obligated to provide line splitting over any UNE combinations that include a loop is unfounded, is based on allegations, and lacks definition of further obligations for line splitting.

For resold services, Qwest argues that it has no obligation to provide combinations of UNEs with resale products and that there is no evidence of any demand for splitting resold lines.
  Any potential demand for such a product could be satisfied with other existing Qwest product offerings.  Qwest says it will not offer line splitting over resold lines.

Findings and Recommendation:

207. It is Staff's opinion that the "line-splitting" obligation is not limited to UNE-P loops.  A fair reading of Line Sharing Reconsideration Order indicates that the line-splitting obligation generally extends to the unbundled local loop in all contexts.  In the Line Sharing Reconsideration Order the FCC noted that its rules require ILECs to allow "access to unbundled loops in a manner that allows the competing carrier to provide any telecommunications service that can be offered by means of that network element."
  Interpreting this obligation to encompass line splitting, the FCC stated: "incumbent LECs must allow competing carriers to offer both voice and data service over a single unbundled loop."
  The FCC did not limit this obligation to a specific type of unbundled loop product.

Staff notes that the FCC does explicitly refer to ILEC obligation to provide line-splitting in the UNE-P context.
  Here the FCC was responding to AT&T's request for 


clarification as to whether the line-splitting obligation extends to UNE-Ps.  Staff feels that this should not be interpreted to encompass an ILEC’s entire obligation.  To the contrary, Staff feels that, if the line-splitting obligation extends to UNE-Ps, there is no reason it should not also extend to UNE-Cs and EELs.
  In all of these cases CLECs lease the loop facilities, and they should be allowed to use the full features and functionalities as they choose.

208. Loops - As stated above, it is Staff’s opinion that the FCC has made it clear that Qwest has an obligation to provide line splitting over the UNE Loop.  To some degree Qwest appears to concede this fact and provides such a product, labeled as "loop splitting."
  However, AT&T argues that this "paper promise" is insufficient.  Staff agrees that Qwest must show that it has gone beyond paper promises and must demonstrate that it complies with its SGAT before the § 271 application can be approved.  Therefore, Staff feels that Qwest must make a definite commitment to have this product available before approval and must make this product offering measurable under the ROC OSS testing.

209. EEL - As an initial matter, Staff notes that EEL splitting is technically possible and required by the FCC's line-splitting regulations.
  Qwest agrees in its brief that EEL splitting is possible and that Qwest will provide it on a special request basis.
  Given the minimal current demand for this product, and the uncertain future demand, it is Staff's opinion that this resolution is appropriate.  However, Staff reserves the right to  revisit this issue should increase in demand justify a standard offering.

210. UNE Combinations - Qwest argues that requiring line splitting over all UNE-Cs forces on it undefined obligations.  This is not correct.  As we have indicated, Qwest has a defined obligation to provide line splitting over the unbundled local loop whenever technically feasible.  Qwest's use of the BFR process to determine technical feasibility is sufficient to satisfy this requirement.

211. Resale - Staff agrees with Qwest that the line splitting obligation does not extend to resale.  The line-splitting obligation extends to UNE loops, and the resale product is not a UNE.  This issue is not addressed by the CLECs and does not appear to be a point of contention.

212. Additionally, it is Staff's opinion that Qwest may continue to refer to line splitting of UNE loops as "loop splitting."  As Qwest has indicated, there is an administrative need to keep the products distinguished from each other.  Staff feels that, irrespective of how Qwest names its products, the obligation remains the same.  As Shakespeare once wrote, "What’s in a name? That which we call a rose by any other name would smell as sweet."

213. For the above-stated reasons, Staff recommends that Qwest revise its SGAT to set forth its obligation to provide line splitting on all UNE loops and UNE loop combinations.  Additionally, Qwest should make a definite commitment as to when its "loop-splitting" and "EEL splitting" products will be available and should make the product offerings measurable under the ROC OSS testing.

Impasse Issue No. NID 1:

Whether Qwest is required to make the Network Interface Device (“NID”) available to CLECs on a stand-alone basis when Qwest owns the inside wire beyond the terminal.  SGAT § 9.5.1.

Positions of the Parties:

214. AT&T initially argues that Qwest must make the NID available on a stand-alone basis in all circumstances.
  Additionally, it argues that Qwest's SGAT definition of what the NID encompasses is too restrictive.
  AT&T asserts that the FCC has directed that all of the features and functions of the NID must be available to CLECs, not merely the NID terminal.  Furthermore, it believes that this obligation may extend to certain downstream components that may include wiring, protectors, and other equipment.  AT&T contends that Qwest violates this directive because, where Qwest owns the on-premises wiring, 
Qwest will not offer the NID as a stand-alone product.  In such cases the NID is only available as a component of Qwest’s sub-loop product.  In conclusion, AT&T asserts that it is not attempting to “get the sub-loop for free,” but rather only seeks that to which it is entitled (i.e., access to all the components that constitute the NID, not just to the terminal).

215. Qwest argues that it need not offer stand-alone access to the NID when it owns inside wiring beyond the NID terminal.
  It states that the FCC has defined the unbundled NID as the demarcation point at which the customer premises facilities begin, regardless of the technology the NID employs or the design of the particular NID.  Thus, Qwest believes that the FCC created a distinction between the unbundled NID (defined as the demarcation point) and the functionality of the NID (which is included in the subloop elements CLECs purchase).  Qwest argues that, by ordering a NID that contains Qwest-owned inside wire, the CLEC is actually requesting access to sub-loops, which includes the features and functionalities of the NID.  Qwest feels that the SGAT sections on sub-loops appropriately apply in this situation.

Findings and Recommendation:

216. It is Staff’s opinion that the FCC's directives are clear on this issue.  In its Local Competition First Report and Order, the FCC concluded that ILECs must offer unbundled access to the NID.
  The FCC later defined the NID to include "all features, functions, and capabilities of the facilities used to connect the loop distribution plant to the customer premises wiring, regardless of the particular design of the NID mechanism."
  Quite simply, the FCC determined that the unbundled NID is any device used to connect loop facilities to customer premises wiring.
  It defined the NID in this broad manner to ensure CLEC access to NIDS as technologies advance.  However, the FCC explicitly declined to include inside wiring in the definition of the NID or to include the NID as part of any sub-loop element.
  This policy was meant to keep the NID as an independent unbundled network element, giving CLECs "flexibility in choosing where to best access the loop."

217. Therefore, it is Staff’s opinion that Qwest should make NIDs available on a stand-alone basis in all instances, including when Qwest owns the inside wire beyond the terminal.  As stated above, the FCC has made it clear that the NID is an independent UNE and that access to the NID is necessary to allow CLECs flexibility in choosing their point of access.  This flexibility promotes facilities based competition by allowing CLECs efficiently to connect their facilities to Qwest's loop.

218. Additionally, it is Staff's opinion that Qwest-owned sub-loops should not be included within the definition of the NID.  Staff notes that the FCC has explicitly stated, "we reject arguments that we should include inside wiring in the definition of the NID."
  Thus, a CLEC who chooses to access an end-user customer through a NID terminal that contains Qwest-owned sub-loops beyond the terminal, and who desires access to the sub-loop, must purchase Qwest's sub-loop product on a separate basis.

219. For the above-stated reasons, Staff recommends that Qwest amend SGAT § 9.5.1 by deleting the sentence: "If a CLEC seeks to access a NID as well as a subloop connected to that NID it may do so only pursuant to § 9.3."
Impasse Issue No. NID 2:

Whether it is permissible to remove Qwest’s distribution connection wires from the protector field of the NID.  SGAT §§ 9.5.2.5, 9.5.3, and 9.5.2.1.

Positions of the Parties:

220. AT&T, supported by WorldCom, contends that the removal and “capping off” of Qwest’s connections from the protector field of the NID is not in violation of the National Electrical Safety Code (“NESC”) or the National Electric Code (“NEC”).  AT&T cites a prior Bell System practice in support of its belief that such capping off is permitted.  Such action is necessary to free up capacity on the NID so that CLECs can provide service to customers.

221. Qwest argues that such action would leave Qwest’s distribution facilities unprotected and would be in violation of the NESC and NEC, which require surge protectors or over voltage protectors on communications conductors.  It would also create risks to the network and to employees working on the terminal.  Qwest does not believe that the Commission should rely on an old Bell System practice rather than the current national electric standards to resolve this issue.

Findings and Recommendation:

222. First, it should be noted this Commission has adopted the National Electric Safety Code as its minimum construction standard.
  Therefore, all local exchange carriers, incumbent or new entrant competitors alike, must comply with that standard.

223. Next, the last sentence of SGAT § 9.5.2.5 (the sentence that is at issue) exclusively refers to telecommunications cables entering a Qwest NID.  What the CLECs are asking is that the SGAT be modified to allow them to cap off the drop wire outside of the NID at the premises.  The National Electric Safety Code applies when the telecommunications cables are terminated in a NID: 1) that can be expected to be accessed by other than qualified persons, and 2) where there is a potential of lighting strikes.  Staff recommends that Qwest’s language be found appropriate in that circumstance.  What is left unaddressed by the current SGAT § 9.5.2.5 is the issue at impasse.

224. There are several important concepts involved in resolving this issue.  It seems inappropriate to have one carrier making material changes in the physical plant owned by another carrier, particularly when such changes may involve safety issues.  The carrier owning the physical plant is ultimately responsible for the integrity and safety of the plant that it owns.  Further, the carrier requesting the rearrangement or modification should be financially responsible for such construction activity.  Finally, the ultimate result must meet the minimum safe standard for construction as adopted by this Commission.

Qwest has agreed to allow access to its NIDs to allow CLECs to use any unused protectors.  It appears from the SGAT language that, when a CLEC has requirements in excess of the number of spare protector capacity of the NID, a construction request would be submitted by the CLEC to Qwest and Qwest would perform such necessary activities on a time and materials basis.
  Different physical circumstances at different premises 


will require more that one feasible construction solution.  For example, Qwest may install a larger capacity NID.  To free capacity in the existing NID, in an overhead construction application, Qwest may disconnect and remove its drop wire.  In underground or buried cable situations, Qwest might disconnect its drop from the distribution cable, leaving it in place, and ground the drop conductors either at the pedestal or at the premises.  The decision of which construction alternative to deploy, and the ultimate responsibility for safety, rests with the carrier owning the physical plant.  Qwest’s determination that the capping off of its drop wire is an unsafe practice that Qwest is not willing to accept is a reasonable decision within the bounds of utility management discretion.

225. Staff recommends that Qwest’s SGAT §§ 9.5.2.5 and 9.5.3 are adequate and that SGAT § 9.5.2.1 does not require revision.

Impasse Issue No. NID 7:

Whether the CLEC is required to pay Qwest for access to the NID protector field if a CLEC has its own protector in place but can only gain access to a customer’s inside wire through Qwest’s protector field.  SGAT § 9.5.3.

Background:

226. SGAT § 9.5.3 requires CLECs to pay for access to Qwest-owned protector fields.

Positions of the Parties:

227. AT&T argues that it is improper to charge CLECs for access to the Qwest protector field when Qwest has installed its NIDs in such a way that CLEC access to the customer’s inside wire is not possible except via the Qwest NID protector field.
  AT&T contends that, in such a circumstance, the CLEC has no interest in the protector functions of Qwest’s NID but, through no fault of the CLEC, has no other viable means of access to the customer.  AT&T points out that the FCC's rulings have largely been designed to ensure that the CLEC has access to the end-user customer.

228. Qwest argues that it should be able to charge CLECs for access to its NID protector fields.
  It contends that, if a CLEC elects to install its own NID, even in circumstances in which it will need to access the protector field of Qwest’s NID in order to serve the customer, that is the CLEC’s decision.  Qwest asserts that, once the Qwest protector field
is accessed, access to the customer’s inside wire is no longer available to Qwest or another CLEC.  In conclusion, Qwest argues that this is a lease of Qwest’s equipment and that Qwest is entitled to reimbursement.

Findings and Recommendation:

229. Section 251(c)(3) of the Act requires incumbent telecommunications carriers to provide unbundled access to network elements.  The FCC has concluded that this obligation includes providing unbundled access to the NID.
  This mandate was the result of the FCC's concern over the CLECs’ ability to access inside wiring.

230. It is Staff's opinion that Qwest should not be allowed to charge for use of the protector field to access end-users inside wire in situations in which CLECs supply their own NIDs and protectors.  In these situations a CLEC is not purchasing or leasing Qwest's equipment, the CLEC is simply attempting to access an end-user customer through the only "last-ditch" method available.  Under this circumstance, forcing CLECs to pay for access to the protector field would, in effect, create a "toll" for end-user access.
  The potential for abuse by Qwest in this situation is substantial.  By installing NIDs in a manner that requires CLEC to purchase access to the protector field, Qwest could create a choke point that inhibits competition by limiting access and raising the CLEC’s cost of connection.  This is exactly what the FCC feared, and sought to avoid, when it ordered the NID to be unbundled in the first place.  Qwest is not entitled to any compensation for placing, at Qwet’s option, its facilities in such a way as to deny a CLEC access to an end-user’s inside wire without using Qwest’s protector field. .  If Qwest does not wish to have the CLEC use its protector field in this circumstance Qwest is free to exercise its prerogative to remove its interposing facilities and to allow CLECs direct access to the end-user inside wire.  On the other hand, if a CLEC voluntarily chooses to use Qwest’s protector field when such use is not the only way to access the end-user inside wire, then compensation for its use would be appropriate 

231. In sum, Staff recommends that Qwest revise SGAT § 9.5.2.5 to include the sentence: "No charge for this functionality will apply to a CLEC that supplies its own electrical protection for its facilities when access to the customer end-user inside wire is otherwise impossible."

CHECKLIST ITEM 11 – LOCAL NUMBER PORTABILITY

Impasse Issue No. LNP  1:

Whether Qwest is required to provide an automated process to verify that CLEC-provided loops are ready for porting.  SGAT §§ 10.2.2.1, 10.2.2.4.1, and 10.4.2.2.4.1.

Positions of the Parties:

232. AT&T argues that, to avoid customer service outages, coordination must occur in Local Number Portability (“LNP”) conversions and that some automated verification process needs to exist to ensure that the port has been activated by the CLEC before Qwest disconnects its loop.
  It feels that, smooth conversions are critical to competition.  AT&T points out that the issue here is one that largely affects residential end-users and is particularly important to AT&T and Cox, the only two CLECs who are providing facilities-based competition in the residential mass market in Qwest’s region.

233. AT&T proposes that Qwest develop an automated process, similar to the one used by BellSouth, to initiate a query or test call to confirm that the CLEC has activated the port.
  While Qwest has proposed a mechanized solution that would delay the disconnection of its loop until 11:59 p.m. of the day after the port is scheduled, AT&T argues that this solution is unproven and still under development.

Additionally, AT&T argues that it also experiences problems with premature disconnect when ordering a UNE Loop with LNP.  It contends that Qwest disconnects the loop before the loop has been ported to AT&T.

234. AT&T believes that this problem can be corrected by proper coordination during the LNP conversion.  As a solution it proposes a revision to SGAT § 10.2.2.4 that reads:  "Qwest will ensure that the end users loop will not be disconnected prior to confirmation that the CLEC loop, either CLEC provided or Unbundled Loop, has been successfully installed."

235. Qwest asserts that number portability, unlike most checklist items, is in large part the responsibility of the CLEC.
  In Qwest’s view, under the current process, it is CLECs that fail to complete their work as scheduled and fail timely to notify Qwest.  As a result, CLECs may have their customers disconnected prior to number port completion.  Additionally, Qwest contends that this occurs only one to two percent of the time.  It argues that the automated query or test call process requested by AT&T is unprecedented, that the process has not been adopted by any other ILEC, and that the technology is not available in the market.

236. In response to AT&T's proposal, Qwest asserts that BellSouth uses a different vendor’s LNP database and different service order processors than Qwest uses.
  Qwest contends that forcing this “solution” on Qwest would require a complete service order processing system change for Qwest’s entire LNP operations, is neither practical nor warranted under the circumstances, and has been rejected elsewhere.  Qwest argues that it has gone beyond any existing requirements in providing a full-day delay of the switch translation disconnect.

Findings and Recommendation:

237. Section 251(b)(2) of the Act requires Qwest to "provide, to the extent technically feasible, number portability in accordance with requirements prescribed by the Commission."  The FCC has held that the BOCs must provide number portability in a manner that allows users to retain existing telephone numbers "without impairment in quality, reliability, or convenience."
  For the reasons discussed below, Staff finds that Qwest's SGAT complies with this mandate.

238. Section 10.2.5 of the SGAT describes the procedure Qwest will utilize to port a number when the CLEC provides the loop.  The basic procedure requires Qwest to set an AIN trigger notifying the network that the number is about to port.  Qwest agrees to do this by 11:59 p.m. of the business day proceeding the scheduled port date.
  After the CLEC connects its loop and activates the port, Qwest must remove its switch translations and complete the service order, effectively disconnecting its service.  Qwest agrees to do this no earlier than 11:59 p.m. on the day after the scheduled port.
  If the CLEC cannot complete the port by the due date, Qwest simply asks for notification at least four hours before the 11:59 p.m. disconnect.
  Additionally, Qwest provides a LNP managed cut for instances in which a CLEC wishes to coordinate the process.

239. It is Staff’s opinion that Qwest's LNP procedure is sufficient to ensure number porting "without impairment in quality, reliability, or convenience."  First, the SGAT clearly specifies Qwest's obligations regarding number porting and how it will satisfy them.  Qwest explicitly agrees to set the AIN trigger in a timely manner and to delay the disconnection for at least one day after the scheduled port date.  Second, this minimum 24-hour lag period is sufficient time for a CLEC to notify Qwest of any missed port dates, thus averting a premature disconnection and service disruption to the customer.  Third, the managed cut option gives CLECs the choice of a more secure transition if desired.  Finally, Staff notes that the Washington Commission tentatively approved this number porting procedure.

240. Staff does not believe that Qwest should be responsible for making sure the CLEC properly provisioned the loop and completed the number port.  Qwest should be responsible solely for its own actions, not for the actions of the CLEC as well.  If a CLEC 
misses a port date for any reason, it should be responsible for notifying Qwest and averting a premature disconnect.

In its brief AT&T seems to concede that Qwest's proposed procedure for number porting is acceptable.  However, AT&T does have serious reservations about what it terms "paper promises."
  Staff believes that AT&T is correct that these "paper promises" by Qwest are not sufficient to gain § 271 approval.  Qwest must also show it is actually providing the services it claims to offer.  This is what the ROC OSS testing and Performance Assurance Plan (“PAP”) are meant to ensure.  AT&T argues that the ROC OSS testing is insufficient because there is no current PID available to address this issue.  It is Staff’s opinion that Qwest must include in the PAP, measures that will properly address compliance with this section of the SGAT.

241. As an alternative to Qwest's LNP procedure, AT&T suggests adopting an automated system similar to the one utilized by BellSouth.
  Staff feels that this suggestion is both unnecessary and unreasonable.  As noted above, Staff finds that the current process employed by Qwest is adequate to provide protection against customer service outages.  Furthermore, requiring Qwest to adopt a new ordering procedure will cause Qwest, and subsequently all CLECS, to incur the additional costs of system development.
  These additional costs impede competition by increasing the barriers to entry into the local market.

242. AT&T also argues that it experiences problems with premature disconnections when ordering UNE Loop LNP conversions.
  It suggests that proper coordination will remedy this problem and suggests SGAT language that calls for Qwest to withhold disconnection of its loop until confirmation that the CLEC loop has been installed.  This additional language is not necessary.  SGAT § 10.2.2.4.1 already states that LNP activity must be coordinated with facilities cutovers to ensure the customer is provided with uninterrupted service.  The SGAT also states that the parties agree to notify each other if delays occur and will take prompt action, pursuant to industry standards, to make sure customer disruption is minimized.

243. In summary, Qwest's proposed number porting procedure is sufficient to provide number porting "without impairment in quality, reliability, or convenience" and Qwest should not be required to provide an automated process to verify that CLEC-provided loops are ready for porting.  However, Staff notes that Qwest's SGAT does not explicitly reflect its policy of aborting the removal of the switch translations if advised to do so by the CLEC before 8:00 p.m., on the day the Qwest disconnection is scheduled.  Therefore, Staff recommends that Qwest add to SGAT § 10.2.5.3.1 the sentence "If CLEC requests Qwest to do so by 8:00 p.m. (Mountain Time), Qwest will assure that the Qwest Loop is not disconnected that day."

244. Additionally, Qwest must be required to submit to the PAP, additional PIDs that adequately measure its performance in this area.
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�  Verizon Massachusetts Order at ¶ 13.


�  Decision No. R00-612-I, (“Procedural Order”), at ¶¶ 22-24.


�  4 CCR 723-43.


� Qwest contends that the Commission rules should not be binding on the SGAT.  Staff disagrees.  The wholesale service rules have not been stayed by any court and remain the law in Colorado.  The Commission cannot approve an SGAT that is conflict with these rules absent a waiver based upon good cause shown.  Staff recommends that Qwest take up this issue in another docket.


� 4 CCR 723-43.


� Some CLECs have mentioned that, in some instances, wholesale service guidelines may not allow CLECs to meet retail service guidelines.  To the extent that this is true, CLECs can pursue this matter in another docket.  As discussed above, Colorado's wholesale service rules were established through a process in which all parties had a chance to provide input.


�  In its Brief AT&T indicates that, in some instances, parity with Qwest's retail offering may be inadequate.  Staff notes that if AT&T believes this to be true it is free to provision its own services.


�  AT&T Brief at pp. 42 and 43.


�  Qwest Brief at pp. 79 and 80.


� 47 C.F.R. § 51.313(b) ("the terms and conditions pursuant to which an incumbent LEC offers to provide access to unbundled network elements … shall, at a minimum, be no less favorable to the requesting carrier than the terms and conditions under which the incumbent LEC provides to itself"); see also Qwest SGAT § 9.1.2 ("where technically feasible, the access and unbundled network element provided by Qwest will be provided in 'substantially the same time and manner' to that which Qwest provides to itself, or to its affiliates.").


�  WorldCom Brief at p. 8.


�  Id. at p. 9.


�  Id. at p. 10.


�  AT&T Brief at p. 46.


�  Id. at p. 47.


�  Qwest Brief at p. 4.


�  Id. at p. 5.


�  Id. at p. 7.


�  SBC Texas § 271 Order, ¶¶ 327-328. (emphasis supplied)


�  The FCC similarly refused to enforce its line sharing obligations on SBC because the application was filed before the implementation deadline.  The FCC stated "…requiring SWBT to supplement the record with new evidence demonstrating its compliance with line sharing obligations…would necessitate an 11th hour review of fresh evidence and dispose of our well established procedural framework."  SBC Texas Order at ¶ 321.


�  47 U.S.C. § 251(d)(3) (“…the Commission shall not preclude the enforcement of any regulation, order, or policy of a State commission that  - (A) establishes access and interconnection obligations of local exchange carriers”).


�  Petition of Southwestern Bell Telephone Company for Arbitration with AT&T Communications of Texas, L.P., TCG Dallas, and Teleport Communications, Inc. Pursuant to § 252(b)(1) of the Federal Telecommunications Act of 1996, Order Approving Revised Arbitration Award, PUC Docket No. 22315 (Rel. March 14, 2001).


� 4 CCR 723-39 (Rules on Interconnection and Unbundling).


�  It is Staff's opinion that the § 271 process is not the place for rulemaking changes.  If AT&T, or any CLEC, wishes to amend these rules, it can petition the Commission in a separate docket.  In the alternative, the CLEC may petition the Commission separately under § 251 to impose an obligation upon the ILEC.


�  This decision is consistent with the findings of the Multi-state facilitator.  See Multistate Facilitator’s Report on Emerging Services (June 11, 2000) at p. 4.


� SBC Texas § 271 Order at ¶ 328.


�  AT&T Brief at pp. 50-52.


� Qwest Brief at pp. 7-10.


�  Line Sharing Reconsideration Order at ¶ 26.


�  Id.


�  For example, losing a long held e-mail account is a cost of switching internet service providers.  Staff does not believe that AT&T would suggest that AOL be forced to continue providing e-mail to customers it loses.


�  AT&T has indicated in its reply brief that, in the Washington workshops, Qwest has agreed to continue providing DSL service in line sharing situations.  See AT&T's Comments on Volume 5A Impasse Issues, at pp.27-28.  If this assertion is correct, Qwest is free to adopt that agreement in Colorado by appropriate modifications to sections of its SGAT.


�  SBC Texas Order at ¶ 330.


�  AT&T Brief at p. 53.


�  Qwest Brief at p. 17.


�  E-mail from Joanne Ragge, Qwest Communications, to the § 271 E-mail List (August 9, 2001); E-mail from Rebecca B Decook, AT&T Communications, to the § 271 E-mail List (August 10, 2001).


�  AT&T Brief at pp. 55 and 56.


�  Qwest Brief at pp. 19-22.


�  Merriam-Webster's Collegiate Dictionary


�  Black’s Law Dictionary (6th Edition) at p. 1599.


�  Id. at p. 1600.


�  United States v. Murdock, 290 U.S. 389, 394, 395 (1933).


�  Whether the conduct was intentional, negligent, or reasonable is irrelevant.


�  Staff questions how Qwest could be guilty of any misconduct, negligent or otherwise, when a third party is "rightfully" granted access.


�  WorldCom Brief at p. 10.


�  AT&T Brief at pp. 56-62.


�  Id. at pp. 60 and 61.


�  Covad Brief at p. 21.


�  Qwest Brief at pp. 10-17.


�  Id. at p. 14.


�  Id. at p. 16.


�  Id.


�  Line Sharing Reconsideration Order at ¶ 18 .


�  Id. at ¶ 18.


�  Id. at ¶ 19.


�  As noted below, Staff disagrees with Qwest's lack of demand argument.


�  SGAT § 9.24.


�  The FCC refers to an EEL as an "unbundled loop transport combination".  In the Matter of Implementation of the Local Competition Provisions of the Telecommunications act of 1996, Supplemental Order Clarification, CC Docket No. 96-98 (rel. June 2, 2000) at ¶¶ 21, 22, and 28.  By definition this includes a local loop subject to line splitting obligations.


�  Qwest Brief at p. 15.


�  Romeo and Juliet, act 2, sc. 2, l. 43-4.


�  AT&T Brief at pp. 63 and 64.


�  Id. at p. 69.


�  Qwest Brief at pp. 24-27.


�  Local Competition First Report and Order at ¶ 392.


�  UNE Remand Order at ¶ 233.


� It is Staff’s opinion that this does not require the NID to be the demarcation point at which customer premises facilities begin.  On the contrary, Staff feels that the FCC's definition encompasses all devices used to connect loop facilities to inside wiring, regardless of the design of the mechanism.


�  UNE Remand Order at ¶ 235.


�  Id.


�  Id. at ¶ 235.


� 4 CCR 723-2, Rule 14.1.


�  SGAT § 9.5.3.


�  AT&T Brief at pp. 73 and 74.


�  Qwest Brief at p. 29.


�  Local Competition First Report and Order at ¶ 392.


�  Id.


�  This would be analogous to forcing CLECs to purchase the local loop from Qwest, even though they supplied their own loop.


�  Staff notes that both parties have admitted in Workshop 5 that the situation in which a CLEC requires access to the protector field is "rare," thus restricting access fees in this situation should not impose any undue burden on Qwest.


�  AT&T Brief at pp. 77-85.


�  Id. at p. 82.


�  AT&T Brief at p. 86.


�  Qwest Brief at pp. 81-88.


�  Id. at p. 86.


�  BellSouth Second Louisiana § 271 Order at ¶ 276.


�  SGAT § 10.2.5.3.1.


�  Id.


�  Qwest Brief at p. 85.


�  SGAT § 10.2.5.4.


�  In its initial order on Workshop 2, the Washington Commission held that requiring Qwest to delay disconnecting its service until 11:59 p.m. of the day following the scheduled port was sufficient to prevent service outages.  In the Matter of the Investigation into U S WEST Communications, Inc.'s Compliance with § 271 of the Telecommunications Act of 1996, Initial Order Finding Compliance in the Areas of Interconnection, Number Portabilitiy and Resale, Docket No. UT-003022 (rel. February 2001), at ¶¶ 210-219.


�  AT&T states that, "While AT&T commends Qwest for the movement it has made on this issue and AT&T is hopeful that this process change will resolve this issue ultimately, Qwest(s) proposal is now merely a paper promise." AT&T Brief at p. 76.


�  AT&T Brief at p. 82.


�  Section 251(e)(2) of the Act requires the cost of establishing number portability to be borne by all telecommunications carriers on a competitively neutral basis.


�  AT&T Brief at p. 86.
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